THE OBLIGATIONS OF COMMITTEE MEMBERS

under the Associations Incorporation Act 1991 (ACT)

The Associations Incorporation Act 1991 (ACT) places a number of specific obligations on members of the committee of an incorporated association.  These are summarised in the following Table.

	Section of Act
	Nature of Obligation on Committee

	s 60(2)
	The committee of the incorporated association has the management of the association.

	s 62(2)
	A committee member must notify the association of a change of address within 1 month after the change occurred. 

	s 63
	A person who has certain serious convictions or is an insolvent under administration must not be a member of a committee except with leave of the Supreme Court. 

	s 64(3)
	Where a vacancy occurs in the office of the public officer … the committee shall … within 14 days after the vacancy occurred appoint a person to fill the vacancy.

	s 65(1) and (2) 
	Where a member of the committee … has any direct or indirect pecuniary interest in a contract or a proposed contract to which the association is or may be a party, the committee member shall disclose the nature and extent of the interest to the committee and at the next AGM.  The committee member shall not take part in making any decision with respect to the contract but may participate in deliberations.  (Penalty: 20 penalty units and the person is liable to the association for any profit gained or for any loss suffered by the association)

	s 72
	Before the end of the period within which (a) annual general meeting … is required to be held pursuant to ss 68 or 69 … the committee shall cause a statement of the association's accounts to be prepared.  The accounts must not be misleading, etc. 

	s 73(1)
	At each annual general meeting … certain prescribed documents shall be presented by the committee for the consideration of the meeting. 

	s 74(1)
	The committee … shall take reasonable steps to ensure that the audit of the association’s accounts is completed at least 14 days before the audited statement of the accounts is required to be presented at the annual general meeting. 

	s 74(3)
	If an incorporated association has gross receipts or assets above the prescribed minimum or is a prescribed association the committee shall cause the association's accounts to be audited by a chartered or otherwise registered accountant. 

	s 78
	An officer of an incorporated association shall not hinder or fail to provide information or access to the auditor.  

	s 103
	The Registrar may require an officer or employee to produce books relating to the affairs of the association.  

	s 108
	A committee member who knowingly fails to take all reasonable steps to ensure that the association has complied with the Act is guilty of an offence.  

	s 109
	An offence is committed if an association trades or secures pecuniary gain for its members.  Members and committee members may be liable for any debts or liabilities incurred by improper trading (s 110).

	s 110
	Improper use of a committee position for gain is an offence.  (Penalty: 50 penalty units or 6 months imprisonment)

	s 122
	Former members of a committee have an obligation (for 2 years after leaving office) to bring to the attention of the committee any document addressed to the association which they receive. 


These obligations on Committee members are, in most cases, backed up by a penalty provision.
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There are also a number of other obligations which are imposed on an "association" by the Act.  In this case, the penalty or late fee for breach of the obligation is borne by the Association and not by individual Committee members.

The "committee" of the Association is the Board, Committee etc.  There are often various forms of sub-committees of the Committee specifically provided for in the organisations Constitution.

By virtue of s 51 of the Act, the liability of members and committee members of an incorporated association is limited.  This limitation of liability applies to members, Committee members and employees.
However, Board or Committee members can become personally liable for the organisations activities in certain circumstances:

· under the Associations Incorporation Act when one of the obligations listed above is breached.  In some cases, a criminal penalty applies as a sanction;

· under the Corporations Law (now the Companies Act) in the event of a winding up of the Association under Part VII of the Act.

Liability can arise under the Corporations Law because s 91 of the Act applies Part 5.7 of the Corporations Law (with modifications and adaptations) to the winding up of an incorporated association (particularly a winding up forced by creditors).

Liability of directors (ie Board or Committee members) arises where:

· the directors continue to trade in circumstances where the association can no longer reasonably be regarded as solvent; or

· the directors act male fide or negligently in relation to the activities of the Association.

The test for negligence in relation to a particular director is based on what could reasonably be expected of that director, given:

· their state of knowledge of the affairs of the association, having made enquiries reasonable in the circumstances;

· their level of experience in commerce, law and management of an association; and 

· the fraudulent or misleading actions of other parties.

Successful actions against negligent committee members of an ACT incorporated association are relatively unlikely unless the amount of creditors' loss is very high.  An example of a high loss by a not-for profit company limited by guarantee which resulted in personal liability for the Directors was the National Safety Council of Victoria which had losses of $80M+ as a result of management adventurism.

The financial risk for Committee or Board members is relatively low because:

· liability is limited by s 51 of the Act;

· provided proper insurances are maintained, for most community organisations (other than very large ones),  the level of financial exposure is reasonably low;
· Directors and Officers Insurance protects Committee members against actions for negligence (but not in relation to their own fraudulent acts).
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