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I cry to express feelings of sadness, hopelessness, and hoped that these feeling will 
eventually fade away. Life brings us many problems and sometimes we feel we can’t or 
we cannot even go on. We think of leaving our life behind to find a new one. Because of 
the unknown some of us stay to face this problem head on, even if we know this road is 
long and hard. I thought to myself, if I leave I’m not just leaving the problem behind, I’m 
going to make more for myself. I can’t leave my family especially my mother, when they’re 
willing to support me and guide me through this.  You know what, l’m stronger than this, 
I’m not a ragdoll that you can throw around and abuse, and I’m a person. I’m not going to 
let you rule my life nor what I do. I’m not going to cry any more, or feel jealous. I’m going 
to let you go, so I can start making my own choices and live the life I want, not what you 
want.

We are all on a journey, we learn from our mistakes and the wrong choices we make. Now 
I have overcome this problem, not just by my strength or determination but by the people 
who supported me at this time of need. I look at this problem as an experience and know 
that nothing or anyone can ever affect my life anymore.

Once you overcome one major issue in your life, you know you can overcome anything 
that stands in your way. I’m my mother and father’s daughter; they raised me to stand on 
top or beside, not under anyone.    

Cycles: family past and present.  

Snails: slow and hard road. 

Dots: family and friends supporting me to overcome this issue. Journey.  

Hands: moving on and letting go, strength.

Eye crying: pain, suffering and jealousy.    

Bright colours: who I am, not letting anyone stand in your way, learning from your 
mistakes. 
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Ngunnawal people. We pay our respects to their elders and recognise the displacement 
and disadvantage they have suffered as a result of European settlement. We celebrate 
Aboriginal and Torres Strait Islander cultures and ongoing contribution to the ACT 
community.

The ACT Council of Social Service Inc. (ACTCOSS) is the peak representative body for not-
for-profit community organisations, people living with disadvantage and low-income 
citizens of the Territory. 

ACTCOSS is a member of the nationwide COSS network, made up of each of the state and 
territory Councils and the national body, the Australian Council of Social Service (ACOSS).

ACTCOSS’ objectives are a community in which all people have the opportunities and 
resources needed to participate in and benefit from social and economic life and the 
development of a dynamic, collaborative and viable community sector.

The membership of the Council includes the majority of community based service 
providers in the social welfare area, a range of community associations and networks, self-
help and consumer groups and interested individuals.

ACTCOSS receives funding from the ACT Government – Community Services Directorate.

Contact Details

Phone:   02 6202 7200 
Fax:   02 6281 4192 
Mail:   PO Box 849, Mawson ACT 2607 
Email:   actcoss@actcoss.org.au  
Web:    www.actcoss.org.au 
Location:  Weston Community Hub, 1/6 Gritten St, Weston ACT 2611 
Director:  Roslyn Dundas 
Deputy Director: Kiki Korpinen 
Policy Officer:  Samara Rahman   

November 2011 – first published January 2012 
ISBN 978-1-921651-51-9 (printed version) 
© Copyright ACT Council of Social Service Incorporated

This publication is copyright, apart from use by those agencies for which it has been 
produced. Non-profit associations and groups have permission to reproduce parts of this 
publication as long as the original meaning is retained and proper credit is given to the 
ACT Council of Social Service Inc. (ACTCOSS). All other individuals and Agencies seeking 
to reproduce material from this publication should obtain the permission of the Director 
of ACTCOSS.

http://www.actcoss.org.au


4 Whose Rights? • November 2011

Table of Contents

Cover Art   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 2

About ACTCOSS  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3

Acronyms  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 6

Community Guide for Whose Rights?  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 8

Introduction   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .10

Background to Human Rights   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .11

Australia’s Recent Record on Human Rights Regarding Aboriginal  
and/or Torres Strait Islander Peoples  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .13

Current Issues Impeding the Realisation of Human Rights  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .16

Racism . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

White Privilege . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

Racism and White Privilege in Australia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

Education and Cultural Awareness . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

The ACT Experience . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

Justice and Law Enforcement  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .21

Circles of Support . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

Aboriginal Justice Agreement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

Circle Sentencing  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

Other Recommendations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

Legal Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

Housing   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .26

Employment  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .28

Education  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .31

Strengthening Current Legislative and Administrative Mechanisms  
for the Protection of Human Rights  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .34

ACT Human Rights Act 2004  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

ACT Human Rights Commission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36

Inclusion of Economic, Social and Cultural Rights in the ACT Human Rights Act  . . 37

Self-Determination  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38

National Issues for Consideration  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .40



5 Whose Rights? • November 2011

Australian Human Rights Commission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40

Constitutional Change . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41

National Bill of Rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42

Treaty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 44

Grassroots Efforts for a Treaty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45

Conclusion  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .47

Summary of Recommendations   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .48

At the community and local level . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48

At the ACT Government Level . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 48

At the Federal Government Level . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 49

Organisations Consulted  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .50

Links and Additional Resources   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .51

Reference List  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .52

Appendix A – Circles of Support Progress Summary   .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .55



6 Whose Rights? • November 2011
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Although human rights belong to all individuals, they have special significance 
for Indigenous people—the first owners of this land, members of its most 
enduring cultures, and individuals for whom the issue of rights protection has 
great and continuing importance .

Preamble, ACT Human Rights Act 2004
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Community Guide for Whose Rights?

Human rights are basic rights for people to enjoy and live by. Human rights allow people 
to vote, have a say in public affairs, move freely, receive healthcare as needed, go to 
school and go to work. Unfortunately, for many Aboriginal and/or Torres Strait Islander 
peoples in the ACT, many human rights are not being realised. 

This report seeks to explore the current experience of human rights for Aboriginal and/or 
Torres Strait Islander peoples in the ACT and how human rights can be better promoted 
and protected.

Human rights in the ACT and Australia more broadly, stem from a number of international 
laws made by the countries and agencies who participate in the United Nations (UN). 
Known as international conventions, these include:

• the International Covenant on Civil and Political Rights (ICCPR); 

• the International Covenant on Economic, Social and Cultural Rights (ICESCR); 

• the Convention on the Elimination of All Forms of Discrimination Against Women 
(CEDAW);

• the Convention on the Elimination of All Forms of Racial Discrimination (ICERD);

• the Convention on the Rights of the Child (CRoC); and

• the Convention on the Rights of Persons with Disabilities (CRPD).

All of these Conventions have a different focus. In 2009, Australia gave formal support to 
the Declaration on the Rights of Indigenous Peoples. This document highlights the rights of 
Indigenous peoples all over the world, including Aboriginal and/or Torres Strait Islander 
peoples in Australia. The Declaration on the Rights of Indigenous Peoples has a particular 
focus on self-determination; the notion Aboriginal and/or Torres Strait Islander peoples 
make decisions about the policies and programs which affect them. 

Other countries in the UN system have repeatedly stated Australia needs to improve 
treatment towards Aboriginal and Torres Strait Islander peoples and address racism. Many 
Aboriginal and/or Torres Strait Islander peoples experience violations on a number of 
human rights on a daily basis. These include the right to be free from discrimination, the 
right to justice, the right to housing, the right to work and the right to education. 

This publication recommends ways governments around Australia can assist Aboriginal 
and/or Torres Strait Islander peoples access their rights. These include running workshops 
which deal with racism, better support for Aboriginal and Torres Strait Islander 
organisations which work with people who need justice services; introducing a local 
Aboriginal Housing Office and progressing innovative ideas in education to address 
racism. 
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The publication also discusses a number of laws and policies the ACT Government could 
introduce to enable the recognition of Aboriginal and Torres Strait Islander human rights. 
These include:

• specific Aboriginal and Torres Strait Islander rights and an acknowledgement of the 
first peoples of the ACT in the ACT Human Rights Act;

• supporting the ACT Human Rights Commission to build ongoing relationships with 
Aboriginal and Torres Strait Islander communities; and

• including rights relating to housing, education, health and self-determination in the 
ACT Human Rights Act.

The final part of the publication provides suggestions on how the ACT Government 
can affect positive change for Aboriginal and/or Torres Strait Islander peoples all over 
Australia. These suggestions include:

• building relationships with the Aboriginal and Torres Strait Islander Social Justice 
Commissioner and helping the Commissioner to build links with organisations in 
the ACT;

• advocating for a change in the Australian Constitution to acknowledge Aboriginal 
and Torres Strait Islander peoples;

• voicing support for a Human Rights Act for the whole of Australia; and

• advocating for a treaty.
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Introduction

The Australian Capital Territory is often seen to be an affluent, progressive and liberal 
society. The Territory has the highest average weekly incomes in the country. According 
to the ABS, as at August 2011, average weekly incomes in the ACT totalled $1279 per 
week, over $200 more than the average individual Australian income.1 The ACT was the 
only jurisdiction in the 1999 Referendum to vote in favour of a republic and the first 
jurisdiction in Australia to enact human rights legislation. However, even within this 
environment, there are many people experiencing disadvantage and unable to access 
basic human rights. 

As a group, Aboriginal and/or Torres Strait Islander peoples have experienced systemic 
disadvantage since white settlement of Australia. Disadvantage is related to a large range 
of complex, diverse and inter-related factors. It is commonly measured by a number of 
key indicators including poverty, homelessness, unemployment, education levels, poor 
health status, high levels of family breakdown and high levels of family and community 
violence.2 At the 2006 census, Aboriginal and Torres Strait Islander peoples in the ACT 
accounted for 1.2% of the ACT population.3 ACT data reveals although Aboriginal and 
Torres Strait Islander people in the ACT perform better than other jurisdictions in many 
socio-economic indicators, Aboriginal and/or Torres Strait Islander peoples continue 
to experience significant social and economic disadvantage when compared to non-
Aboriginal and Torres Strait Islander peoples.4 

While effective human rights legislation can assist to address disadvantages faced by 
vulnerable people, further efforts are required to make the ACT a fairer and more inclusive 
society. This report seeks to explore the current experience of human rights for Aboriginal 
and/or Torres Strait Islander peoples in the ACT and how human rights can be better 
promoted and protected. To progress on the human rights agenda, governments need 
to address racism, improve access to justice and housing, and increase opportunities to 
education and meaningful employment. In addition to ACT legislation which explicitly 
recognises and protects the rights of Aboriginal and/or Torres Strait Islander peoples, 
greater funding for human rights outreach and education programs is required. 
Strengthened recognition for economic, social and cultural rights, especially self-
determination will also greatly improve the wellbeing of Aboriginal and/or Torres Strait 
Islander peoples in the ACT community. The latter section of this report will discuss issues 
which may also assist in improving human rights situations for Aboriginal and/or Torres 
Strait Islander peoples nationally. 

1 Australian Bureau of Statistics, Average Weekly Earnings, 6302.0, Table 11H, November 2011.
2 ACT Chief Minister’s Department, A Social and Cultural Profile of Aboriginal and Torres Strait Islander 

People in Canberra, 2004, p. 5.
3 ABS, Population Distribution, Aboriginal and Torres Strait Islander Australians, 2006, viewed 5 March 

2011, <http://www.abs.gov.au/ausstats/abs@.nsf/mf/4705.0>.
4 ibid.
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Background to Human Rights

Human rights are basic rights and freedoms which are universal and inherent to all 
people. They are inter-related, interdependent and indivisible. Effective human rights 
legislation and the implementation of policies and processes in line with such principles 
can aid to create a just and equal society. Human rights instruments are an effective tool 
which can promote human dignity and address disadvantage. 

Domestic human rights legislation and practices can be formally traced back to the 
ratification of a number of international human rights treaties. Australia has agreed to 
uphold human rights standards as set out in a number of treaties which include:

• the International Covenant on Civil and Political Rights (ICCPR); 

• the International Covenant on Economic, Social and Cultural Rights (ICESCR); 

• the Convention on the Elimination of All Forms of Discrimination Against Women 
(CEDAW);

• the Convention on the Elimination of All Forms of Racial Discrimination (ICERD);

• the Convention on the Rights of the Child (CRoC); and

• the Convention on the Rights of Persons with Disabilities (CRPD). 

Additionally Australia adopted the Universal Declaration of Human Rights in 1948 and in 
2009, endorsed the UN Declaration on the Rights of Indigenous Peoples.5 

The Declaration on the Rights of Indigenous Peoples is one tool available to advance the 
rights of Aboriginal and Torres Strait Islander peoples. The Declaration can be divided into 
the following sections:

• the Preamble, which sets out the key points regarding the purpose of the 
declaration;

• foundational rights, which confirm the rights to be treated equally and without 
discrimination;

• self-determination, referring to the freedom to live according to one’s own values 
and beliefs;

• life and security, which promotes basic needs;

• language, cultural and spiritual identity;

• education, information and employment;

• participation, development and economic and social rights;

5 Indigenous Portal, Australia Government endorses UN Declaration on the Rights of Indigenous Peoples, 
2009, viewed 10 March 2011, <http://www.indigenousportal.com/World/Australia-Government-
endorses-UN-Declaration-on-the-Rights-of-Indigenous-Peoples.html>.
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• rights to country, resources and knowledge; and

• self-governance.6

Although the Declaration is non-binding legally, in issuing a statement in support of 
the declaration, Australia accepts the document as a framework for recognising and 
protecting the rights of Aboriginal and Torres Strait Islander peoples. 

Once a country has ratified a human rights treaty, it should take all necessary measures to 
implement the provisions in that treaty. While Australia does not have a national human 
rights act, legislation which protects and promotes human rights include:

• Racial Discrimination Act 1975;

• Sex Discrimination Act 1984;

• Australian Human Rights Commission Act 1986;

• Disability Discrimination Act 1992;

• Native Title Act 1993; and

• Age Discrimination Act 2004.

In late 2010 the Federal Government announced a review of a range of legislation to 
consolidate national anti-discrimination laws. This review is being led by the Attorney-
General’s Department.7

In 2004, the ACT enacted the Human Rights Act 2004. Modelled on the International 
Covenant of Civil and Political Rights (ICCPR) the ACT Human Rights Act requires the 
ACT Government and Public Authorities to consider human rights in decision making. 
Public Authorities are typically agencies or organisations which provide government or 
similar services. Private entities and other organisations not providing direct government 
services can also choose to become a Public Authority.8 

In addition to the Human Rights Act, the ACT has enacted other legislation to promote 
human rights in the ACT; the Discrimination Act 1991 and the ACT Human Rights 
Commission Act 2005. However, there is no specific legislation or provision in the above 
laws which explicitly recognises the rights of Aboriginal and Torres Strait Islander peoples. 

6 United Nations, Declaration on the Rights of Indigenous Peoples, 2007.
7 Attorney-General’s Department, Consolidation of Commonwealth Anti-Discrimination Laws – 

Discussion Paper, 2011.
8 ACT Human Rights Commission, Human Rights Research Paper: Public Authorities, 2010. 
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Australia’s Recent Record on Human Rights 
Regarding Aboriginal and/or Torres Strait 
Islander Peoples

Each United Nations (UN) human rights body has a committee monitoring and assessing 
the human rights practices in each national jurisdiction under the different treaties and 
conventions. Official state reports can be balanced by separate submissions provided 
by Non-Government Organisations (NGOs) operating or monitoring conditions in that 
particular country or region. In addition to appearing before specific bodies, in 2006 the 
UN introduced the Human Rights Council’s Working Group on the Universal Periodic 
Review (UPR). The UPR involves the regular review of the holistic human rights situation in 
each country. 

Australia appeared before the UPR in January 2011. Prior to Australia’s appearance, in July 
2010, a number of key NGOs prepared a joint submission on the state of human rights in 
Australia. The submission was principally co-ordinated by the Human Rights Law Centre 
(HRLC) and put forward a number of recommendations relating to Aboriginal and/or 
Torres Strait Islander peoples, including:

• A review and subsequent implementation of the recommendations put forth 
by the Special Raporteur on Indigenous Rights from his visit in August 2009. 
Measures should be implemented through consultation with Aboriginal and 
Torres Strait Islander communities;

• Amend the Northern Territory Emergency Response (NTER) to remove the 
discriminatory elements and ensure compliance with international human 
rights. The recommendations from the report Little Children are Sacred should 
be fully implemented;

• Australia should update and implement the recommendations from the Royal 
Commission into Aboriginal Deaths in Custody, the National Indigenous Law 
and Justice Framework and the Australian Senate’s Access to Justice Inquiry;

• Establish a national reparation scheme, including compensations for members 
of the Stolen Generations and implement recommendations contained in the 
Bringing Them Home report. A national compensations scheme should also be 
established for people affected by stolen wages; and

• Economic, Social and Cultural rights, as contained in the ICCPR should be 
implemented in culturally appropriate ways.9 

During Australia’s appearance at the UPR, 53 country delegations made statements 
on where Australia was lacking in human rights protections and suggested 

9 HRLC, Joint NGO Submission to the Universal Periodic Review of Australia, 2010, p. 293.
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recommendations to rectify the issues.10 Racism and protection of rights for Aboriginal 
and Torres Strait Islander peoples was a theme consistently raised. Many countries 
welcomed the steps taken by the Australian Government to improve relations with 
Aboriginal and/or Torres Strait Islander peoples, especially in regard to the national 
apology to the stolen generations and the campaign to close the gap in education, 
health and life opportunities. However, it was also noted several times the Australian 
Constitution does not provide any safeguards against discrimination. Sweden in particular 
noted some current laws appeared to racially discriminate against people of Aboriginal 
and Torres Strait Islander descent.11 Evidence of this was viewed in light of the Northern 
Territory Emergency Response (NTER). 

Some of the recommendations issued by the UPR Working Group included:

• ratification of the International Labour Organisation (ILO) Convention 169 
Indigenous and Tribal Peoples Convention (1989);

• focus on a nationwide enforcement of existing anti-discrimination law and plan 
adequately for nation wide implementation, especially as it relates to discrimination 
against Aboriginal and Torres Strait Islander peoples;

• consultation with Aboriginal and Torres Strait Islander peoples taking into 
consideration the guidelines proposed by the Australian Human Rights Commission 
before considering suspension of the Racial Discrimination Act for any future 
intervention affecting Aboriginal and/or Torres Strait Islander peoples;

• increase the provision of legal advice to Aboriginal and Torres Strait Islander 
peoples with translation services, especially reaching Aboriginal women in remote 
communities;

• address the factors which lead to over-representation of Aboriginal and/or Torres 
Strait Islander populations in prison;

• inclusion of recognition and adequate protection of the culture, values and spiritual 
and religious practices of Aboriginal and Torres Strait Islander peoples; and

• strengthen efforts and take effective measures with the aim of ensuring enjoyment 
of all rights for Indigenous peoples including participation in decision making at all 
levels.12

Following Australia’s participation in the UPR, the NGO coalition submitted a statement 
supporting the recommendations issued by the Working Group. The statement reads (in 
part):

The recommendations address and respond to a range of significant human rights 
issues including in relation to the rights of Aboriginal and Torres Strait Islander 
peoples… The NGO coalition considers that the recommendations contained in the 

10 United Nations Human Rights Council, Report of the Working Group on the Universal Periodic Review: 
Australia, 2011, p. 5.

11 ibid.
12 ibid.
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Draft report represent a constructive, detailed and accurate assessment of current 
human rights issues and challenges in Australia.13

Australia’s human rights record against the articles listed in the Convention on the 
Elimination of All Forms of Racial Discrimination was examined in 2010. Australia appeared 
before the UN Committee on the Elimination of All Forms of Racial Discrimination, 
the body monitoring compliance with ICERD. As at the UPR, racism, especially toward 
Aboriginal and/or Torres Strait Islander peoples was raised as a significant issue 
in Australia.14 CERD raised concerns about the frequent suspension of the Racial 
Discrimination Act – which has been suspended three times in a 35 year period.15 
Australia was criticised for failing to properly resource Aboriginal and Torres Strait Islander 
legal services and for failing to take extra measures to preserve Aboriginal and Torres 
Strait Islander languages. The Committee urged Australia to review all federal anti-
discrimination laws and take measures to ensure the Racial Discrimination Act prevails 
over all other legislation which may be discriminatory. CERD encouraged Australia to 
dedicate sufficient resources to address the social and economic factors underpinning 
Aboriginal and/or Torres Strait Islander contact with the criminal justice system. 

Other reports such as the UN Committee report on Australia’s compliance with ICERD 
revealed Australia has a long way to go to completely eradicate racial discrimination. The 
Committee was particularly concerned by the absence of entrenched protection against 
racial discrimination in the Federal Constitution and regretted the limited progress 
towards constitutional acknowledgement of Aboriginal and Torres Strait Islander peoples. 
The Committee also urged the Australian Government to enact legislation and processes 
which would allow Aboriginal and/or Torres Strait Islander peoples to enjoy economic, 
social and cultural rights. 

13 HRLC, Coalition Statement on the Universal Periodic Review of Australia, 2011, p. 1.
14 United Nations Committee on the Elimination of Racial Discrimination, Concluding observations of the 

Committee on the Elimination of Racial Discrimination: Australia, 2010.
15 ibid.
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Current Issues Impeding the Realisation of 
Human Rights

Racism

Aboriginal and/or Torres Strait Islander peoples continue to experience racism and 
discrimination in the ACT community. Freedom from racism is a right on its own, under 
Section 8 (2) in the ACT Human Rights Act 2004 and in the ICERD.

There are many theories on racism and how it manifests. Psychological theorists study 
racism as a form of extreme prejudice which is linked to an ego-defence mechanism.16 
That is, people may adopt negative attitudes towards someone of a different race as 
it will serve to bolster their own self-esteem. This theory is linked with social identity 
theory which maintains individuals naturally strive for positive self image, enhanced by 
the process of categorising people into groups.17 On the other hand, Marxist theories 
on racism, view it as a means to justify the exploitation of one group over another.18 Of 
the four main concepts in Marxist theories on racism, the first three view racism in light 
of working class oppression and acknowledges the specific operation of racism within 
a workplace.19 The fourth concept claims racist practices result not only from general 
working class exploitation but also from intolerant attitudes.20 From this perspective, 
racist attitudes are dependent upon both psychological factors and cultural practices. 

Popular understandings of racism portray it as an overt rejection of another group and 
their members, as underpinned by a belief in the superiority of ones own group.21 While 
there is sense to this simplistic explanation, scholars agree there is more to racism. 
James Jones, an eminent social psychologist proposes contemporary racism should be 
considered on three different levels; the cultural, the institutional and the individual.22 

Cultural racism comprises of the cumulative effects of a racialised worldview. It is based 
on the collective belief within a culture there are essential racial differences that favour 
the dominant racial group over others. These effects are spread throughout the culture via 

16 Blacksacademy.net, Theories on Racism, 2005, viewed 2 March 2011 <http://www.blacksacademy.biz/
ba/civ/XG9hg1anx/0uKzrcKCQ2.pdf>.

17 ibid.
18 C West, Towards a Socialist Theory on Racism, viewed 1 March 2011 <http://race.eserver.org/toward-a-

theory-of-racism.html>.
19 ibid.
20 ibid.
21 P Dudgeon, et al., ‘The Social, Cultural and Historical Context of Aboriginal and Torres Strait Islander 

Australians’ in Purdie et al. (Eds), Working Together: Aboriginal and Torres Strait Islander Mental Health 
and Wellbeing Principles and Practice, 2010, p.33.

22 J Jones, Prejudice and racism, 2nd edn, 1997.
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institutional structures, ideological beliefs and personal everyday actions of people in the 
culture and are often passed down from generation to generation. 

Institutional racism refers more specifically to the practices and structures of a society’s 
institutions. According to Jones they are:

Those established laws, customs, and practices which systemically reflect and produce 
racial inequalities…if racist consequences accrue to institutional laws, customs and 
practices the institution is racist, whether or not the individual maintaining those 
practices have racist intentions.23 

An institution can engage in racist practices without any of its members being 
individually racist. The rules of an institution, the aggregation of individual behaviours 
and institutional culture can all achieve racist outcomes in the absence of a deliberate 
intention to do so by any individual.

On the individual level, the single person is seen as the agent of racism. This is the most 
easily recognisable form of racism. According to Jones a racist individual is someone who 
‘considers a group defined by essential racial characteristics are inferior to other groups 
because of their physical traits’.24 

The individual further believes these physical traits are determinants of social behaviour 
and of moral or intellectual qualities. The person ultimately presumes this inferiority is a 
legitimate basis for poorer social treatment towards members of a particular group.

Individual racism can nowadays be more subtle and covert. Australian research supports 
the conclusion from North America and Europe which posits in the last 50 years racism 
has become less blatant.25 Subtle racism can be just as damaging as blatant racism. It 
is a behaviour which is much harder to change as it is rarely recognised by the wider 
community. A pervasive form of covert racism is known as “White Privilege”.

White Privilege

White Privilege is the name given to the set of advantages accorded to ‘white’ people 
beyond what is common to all others. White Privilege can exist without one’s conscious 
knowledge of its presence and thus the biggest problems associated with it are the 
invisibility it maintains to those who benefit.26

Peggy Macintosh, a feminist author and academic has written extensively on the issue 
of White Privilege. Macintosh describes White Privilege as ‘an invisible, weightless 
knapsack of special provisions, maps, passports, codebooks, visas, clothes, tools and 
blank cheques’.27 White Privilege can be easiest understood through examples of how it 

23 ibid, p. 472. 
24 ibid, p. 417.
25 Dudgeon, op. cit., 2010, p. 36.
26 P McIntosh, Unpacking the Invisible Knapsack, 1998.
27 ibid.
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operates. In her article White Privilege: Unpacking the Invisible Knapsack, McIntosh lists a 
range of privileges which she, as a white person can enjoy:

1. I can if I wish arrange to be in the company of people of my race most of the 
time.

2. I can be pretty sure that my neighbours in such a location will be neutral or 
pleasant to me.

3. I can go shopping alone most of the time, pretty well assured that I will not be 
followed or harassed.

4. I can turn on the television or open to the front page of the paper and see 
people of my race widely represented.

5. When I am told about our national heritage or about ‘civilization’, I am shown 
that people of my colour made it what it is.

6. I am never asked to speak for all the people of my racial group.

7. I can easily buy posters, post-cards, picture books, greeting cards, dolls, toys, 
and children’s magazines featuring people of my race.

8. I am not made acutely aware that my shape, bearing or body odour will be 
taken as a reflection on my race.

9. If my day, week or year is going badly, I need not ask of each negative episode 
or situation whether it had racial overtones.

10. I can be late to a meeting without having the lateness reflect on my race.

11. If I have low credibility as a leader I can be sure that my race is not the problem.

12. I will feel welcomed and ‘normal’ in the usual walks of public life, institutional 
and social.28

As evidenced above, White Privilege is unearned and very complex. In a ‘white’ culture, 
all Caucasian people have privilege, whether or not they are overtly racist themselves. 
The privilege will play out depending on context. Anecdotal evidence suggests many 
Aboriginal and/or Torres Strait Islander peoples in the ACT have experienced, and 
continue to experience, this form of racism.29 

Racism and White Privilege in Australia

There is a small body of research on racism and its impact on Aboriginal and/or Torres 
Strait Islander peoples in Australia. This research conveys a strong and alarming picture 
of its prevalence. The 2010 report Challenging Racism by the University of Western 

28 ibid, p. 2. 
29 ACTCOSS and YWCA of Canberra, Being White: Racial Privilege in Canberra and Australia, forum, 9 

February 2010. 
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Sydney found 41% of Australians have a narrow view on who belongs in Australia.30 10% 
of Australians believe some races are naturally inferior and believe in the need to keep 
groups separated.31 84.4% of respondents believe racial prejudice exists. In the context of 
the ACT, 21.5% of people have ‘anti-Indigenous’ views.32 While this is less than Australia as 
a whole (27.9%), it still represents one fifth of the ACT population.33 The same percentage 
of people responded they would be concerned if a relative was to marry an Aboriginal 
person. 

A response from Aboriginal peoples to a national survey supports the view racism has a 
negative impact on health. A 2003 survey found 40% of Aboriginal respondents reported 
being physically or emotionally upset as a result of treatment based on their race.34 18% of 
respondents in the National Aboriginal and Torres Strait Islander Social Survey (NATSISS) 
reported experiencing discrimination as a personal stressor.35 

Education and Cultural Awareness

During consultations, some members of ACT Aboriginal and/or Torres Strait Islander 
communities stated racism is best addressed through the school curriculum. Educational 
resources which seek to showcase the debilitating effects of racism and outline how 
to reduce its impact at home, work or social environments should be developed and 
disseminated widely. In addition the Directorate of Education and Training (DET) could 
organise interactive forums and seminars on racism and its effects for students, teachers 
and parents. 

Forums and seminars can be supplemented with cultural awareness training for the entire 
school community. At present, new teachers entering the education system need to 
undergo cultural awareness training before they start work. However, teachers who have 
already been employed in the system are not required to undergo cultural awareness 
training. Cultural awareness training should be an on-going process for students, teachers 
and administrative staff of the school and should be undertaken annually. Cultural 
awareness training allows participants to understand and appreciate both Aboriginal and 
Torres Strait Islander cultures, in the process facilitating harmony.

Racism is clearly linked to social cohesion. If governments recognise racism as a pervasive 
practice in the ACT, which occurs in schools and public settings, implementing targeted 
strategies and programs may help to reduce the effects. There are a range of ways 
governments, schools and community organisations can raise awareness of racism. This 

30 University of Western Sydney, Challenging Racism, 2010, viewed 10 March 2011, <http://www.uws.
edu.au/social_sciences/soss/research/challenging_racism/findings_by_region>. 

31 ibid.
32 ibid.
33 ibid.
34 Dudgeon, op. cit., 2010, p. 33.
35 ibid.
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includes, but is not limited to the development of educational resources such as booklets, 
interactive cultural awareness training and by celebrating culturally significant dates. 

The ACT Experience

In developing this publication, countless personal experiences of racism were heard. 
Racism was often reported as having occurred overtly and verbally in the form of insults. 
One participant stated a young Aboriginal man was flatly refused entry to a Canberra 
nightclub due to his appearance and race. People are often evicted from housing 
properties due to ‘racist complaints’ from neighbours. Some Aboriginal participants 
reported they cannot walk through a shopping centre without being regularly checked 
or followed. Racism was also common in workplaces. One participant recalled having 
experienced a racist slur by a client at work. After reporting the incident to management, 
the participant says she was treated with apathy and virtually ignored.

The case studies below are based on real experiences and stories heard during 
consultation for this report in February and March 2011. The names of the persons have 
been changed to protect privacy. 

Case Study: John 

John is a young Aboriginal man who recently turned 19. He recently moved to Canberra 
from a small country town to attend university. John is 190 cm tall and very strong. He 
is social, has many friends and likes to go swimming for exercise. 

One Saturday night John was out with his friends in Civic when he was denied entry 
to a club. When questioned why he was not allowed to enter, the bouncers replied 
they ‘didn’t like the look of him’. John turned away to leave and bent over to pick up 
an empty glass to put on a table. He was immediately assaulted by the bouncers who 
thought he was going to attack them with the glass.

Case Study: Beth

Beth is a young woman who has recently been released from a youth detention facility. 
One day she was walking down the street when she was stopped by police. The police 
knew Beth and started questioning her as to whether she had reported to the station 
that day, as she was meant to on a daily basis. Beth told the officer she had checked 
into the station but the officer did not believe her. He said her there was no record 
at the station that she had checked in. Beth kept protesting she had reported. As the 
officer did not believe her, Beth became increasingly and obviously frustrated. She 
was sprayed with capsicum spray and taken into the police car. When the police officer 
and Beth arrived at the station, it turned out the person at the station had forgotten to 
acknowledge and record Beth’s report to the police. 
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Justice and Law Enforcement

Access to justice is a significant human right which seeks to ensure individuals are treated 
fairly by the justice system. The right to justice is included in the ICCPR and under Section 
22 of ACT Human Rights Act. It includes:

• the right to a fair trial;

• the right to be presumed innocent until proven guilty;

• protection against prosecution for retrospective criminal offences;

• compensation for unlawful arrest or detention; and

• effective remedies for infringements of individual rights.36

Similarly the UN Declaration on the Rights of Indigenous Peoples makes reference to two 
aspects of justice: access to funding and other assistance; and effective remedies for 
dispute resolution.

Article 39 of the Declaration states:

Indigenous peoples have the right to have access to financial and technical assistance 
from states and through international co-operation for the rights contained in this 
declaration.37

Article 40 of the Declaration states:

Indigenous peoples have the right to access to and prompt decision through just 
and fair procedures for the resolution of conflicts and disputes with states or other 
parties…such decisions shall give due consideration to the customs, traditions rules 
and legal systems of the indigenous people concerned and international rights.38

Data regarding Aboriginal and/or Torres Strait Islander peoples suggest these rights are 
not being met. Aboriginal and/or Torres Strait Islander peoples are significantly over-
represented in the criminal justice system, as both victims and offenders. Aboriginal and/
or Torres Strait Islander peoples account for 2.4% of the Australian population, however 
they make up 24% of the prison population.39 In the ACT, Aboriginal and/or Torres Strait 
Islander people account for:

• 10-12% of adults on community service orders, in prison or on remand; 

• 50% of young people in detention;40 and

• 10% of people apprehended by police.41

36 ACT Human Rights Act 2004, s. 22.
37 United Nations, Declaration on the Rights of Indigenous Peoples, 2007, Article 39.
38 Ibid., Article 40.
39 ACT Directorate of Justice and Community Safety, Aboriginal and Torres Strait Islander Justice 

Agreement, 2010, p. 8.
40 ACT Chief Minister and Cabinet Directorate, Indigenous Expenditure Report – Questions and Answers, 

2011, p. 2.
41 ACT Directorate of Justice and Community Safety, Aboriginal and Torres Strait Islander Justice 

Agreement, 2010, p. 8.
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Circles of Support

In 2007, ACTCOSS and the Aboriginal Justice Centre (AJC) collaboratively produced 
a report on Aboriginal and Torres Strait Islander justice, Circles of Support. The report 
contained a number of recommendations to improve access to justice for Aboriginal and/
or Torres Strait Islander peoples and to reduce incarceration rates. The recommendations 
from the report can be found at Appendix A of this report. 

Since the release of the report, the ACT Government has implemented some 
recommendations including developing an Aboriginal and Torres Strait Islander Justice 
Agreement and expanding the Circle Sentencing court to include young people. However, 
many community organisations working in justice are unaware whether any of the other 
recommendations have been implemented. 

Aboriginal Justice Agreement

In September 2010, the ACT Attorney General Simon Corbell and Terry Williams the then 
Chair of the ACT Aboriginal and Torres Strait Islander Elected Body (ATSIEB) signed the 
Aboriginal and Torres Strait Islander Justice Agreement. The vision of the agreement is to 
see the human rights of Aboriginal and/or Torres Strait Islander peoples in the ACT are 
observed and upheld. The agreement contains four guiding principles:

• Empowerment and Community Inclusion;

• Culturally Competent Service Delivery;

• Partnerships and Collaboration; and

• Accountability to the Community.42 

Since the launch of the agreement in 2010, the ACT Government developed an 
implementation and planning group to meet quarterly and monitor the progress of the 
agreement between September 2010 and June 2011. It is understood the group had met 
three times. The meetings provided government agencies an opportunity to update the 
group on the completed actions in the Justice Agreement Action Plan which accompanies 
the Justice Agreement. The group has raised the need to establish more specific 
benchmarks or targets against the actions to better monitor the impact of the Agreement. 

There are approximately 60 actions listed in the Action Plan. The actions are dependent 
on recurrent funding. Consultation with the ATSIEB reveal there is a need for new funding, 
in addition to the current funding to enable effective implementation of the agreement.

Furthermore, few resources and actions have been allocated to women. Women are a 
small minority of the total prison population at the Alexander Maconochie Centre (AMC). 
Aboriginal and/or Torres Strait Islander women are an even smaller minority, whose needs 
are often overlooked. There is great need to review some of the actions in the Aboriginal 

42 ibid, p. 1.
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Justice Agreement Action Plan and provide more of a focus on the needs of Aboriginal 
and/or Torres Strait Islander women incarcerated at the AMC. This can be best achieved 
through consultation with the ATSIEB and Aboriginal and Torres Strait Islander community 
organisations working with women who are incarcerated. 

Circle Sentencing

Circle Sentencing courts enable Aboriginal and/or Torres Strait Islander communities to 
collaborate with Aboriginal and/or Torres Strait Islander offenders within the criminal 
justice system. There are several circle sentencing courts throughout Australia. The 
Galambany Circle Sentencing Court is a specialist court within the ACT Magistrates Court 
and was introduced after a pilot program in 2004. 

The Galambany Circle Sentencing Court has seven primary aims:

1. Involve Aboriginal and Torres Strait Islander peoples in the sentencing process;

2. Increase the confidence of the Aboriginal and Torres Strait Islander 
communities in the sentencing process;

3. Reduce barriers between courts and Aboriginal and Torres Strait Islander 
communities;

4. Provide culturally relevant and effective sentencing options for Aboriginal and 
Torres Strait Islander offenders;

5. Provide support services that will assist the offender to overcome his or her 
behaviour;

6. Provide support for victims of crime and enhance the rights and place of 
victims in the sentencing process; and

7. Reduce repeat offending in Aboriginal and Torres Strait Islander communities.43

In June 2010, the ACT Justice and Community Safety Directorate undertook an internal 
review of the circle sentencing program. Although the benefits of the program have 
been hard to gauge in terms of recidivism; reoffending should not be the sole indicator 
in measuring the success of a program. In addition it is important to examine how it 
has been accepted in the community. The Circle Sentencing program assists to increase 
communication between Aboriginal and/or Torres Strait Islander panel members and 
criminal justice representatives. However, the scheme can be further strengthened by 
continuing to meet and consult with Aboriginal and Torres Strait Islander elders and 
organisations who work in justice sector.

Although the Galambany Circle Sentencing court has been extended to include young 
people, concern has been raised by some members of the Aboriginal community the 
system has not been set up to engage positively with young people. The ACT Government 
should, after consultation with the sector, incorporate amendments to ensure the 
program does effectively engage with young people. 

43 S Madden, The Circle Court in the ACT - An Overview and its Future, 2007, p. 24.
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Other Recommendations

There are several recommendations which have been partly addressed since the release 
of the Circles of Support report. For example, some of the resolutions of the 1997 
Ministerial Summit on Indigenous Deaths in Custody included developing strategic plans 
to address issues of justice, which have been followed up. A number of reports on issues 
such as education, health, and housing have been drafted at both the territory and the 
national level. Furthermore, there has also been some efforts made to address the poor 
success rates of Aboriginal and/or Torres Strait Islander peoples in diversionary and 
existing sentencing programs. For example, the 2011-2012 ACT Budget allocated $95,000 
for capital purchases including a vehicle to support transport associated with restorative 
justice. 

However, there are a number of recommendations from Circles of Support which are still 
outstanding. These include:

• Recommendation 10: Provide funding for an Indigenous specific early intervention 
program, involving community members in the support of young children in the 
ACT;

• Recommendation 14: Expand the Restorative Justice Unit to include adults (where 
the matter does not involve family violence of sexual assault); and 

• Recommendation 21: Expand community dispute options for Aboriginal and/or 
Torres Strait Islander peoples in the ACT.

For a detailed analysis which tracks the progress of the recommendations from Circles of 
Support see Appendix A at the end of this report. 

Legal Services

To realise the right to justice, it is important to acknowledge a corollary of these 
provisions is to ensure anyone charged with a criminal offence is entitled to assistance 
including adequate time and facilities to prepare for legal proceedings. In order to ensure 
the right to justice is fulfilled, governments need to ensure Aboriginal and Torres Strait 
Islander legal organisations are adequately funded. At present, community legal services, 
notably the Aboriginal Legal Service (ALS) are stretched. The ALS provides support in 
Canberra, Goulburn, Yass and Junee. Lawyers often do not have the time to engage in 
significant depth with people they are representing in courts, impinging on the right to a 
fair trial. To improve access to justice for Aboriginal and/or Torres Strait Islander residents 
in the ACT, the ACT needs an ALS, which will only service residents in the ACT. Recent 
consultations with the Aboriginal and Torres Strait Islander Elected Body (ATSIEB) reveal, 
in addition to an ACT specific Aboriginal Legal Service, there is a need for specific ACT 
representation on the ALS Board. ACT specific, Aboriginal and/or Torres Strait Islander 
representation would enable further strategic input on improving access to justice for 
Aboriginal and/or Torres Strait Islander peoples in the ACT community. Governments 
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could also consider providing education and cultural awareness training for mainstream 
legal services. This would enable more effective representation for Aboriginal and/or 
Torres Strait Islander clients. 
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Housing

The right to housing is listed under Article 11 (1) of ICESCR. The Article reads:

The States Parties …recognize the right of everyone to an adequate standard of living 
for himself and his family, including adequate food, clothing and housing, and to the 
continuous improvement of living conditions.44

Of the 166,668 Aboriginal and Torres Strait Islander households identified in the 2006 
census, 34% were home owners, 60% were renting and 6% had other types of tenure.45 
The figure of 60% rental includes 31% who were renting privately and 27% renting from 
state or territory housing authorities. 9% were renting from mainstream or Aboriginal 
housing organisations.46 

Generally, households with Aboriginal and/or Torres Strait Islander persons tend to have 
more residents than other households. Data from the 2006 census shows there was an 
average of 3.4 persons in Aboriginal or Torres Strait Islander households compared with 
2.6 persons in other households.47 

The right to housing was repeatedly mentioned by the local community as a right which 
is often unmet. The 2008 National Aboriginal and Torres Strait Islander Social Survey 
(NATSISS) reported 26% of Aboriginal peoples were living in dwellings with major 
structural problems and 25% of all Aboriginal and Torres Strait Islander adults lived in 
overcrowded housing in 2008.48 

Consultation with ACT Aboriginal and/or Torres Strait Islander communities reveals there 
is a severe lack of housing in the ACT. The sheer demand of housing escalates rental 
prices, making the private rental market financially out of reach for many Aboriginal and/
or Torres Strait Islander peoples, especially those who are single or older. In 2009, the then 
Department of Housing and Community Service released a discussion paper on Affordable 
Housing for Older Canberrans. The paper recommended older Aboriginal and Torres Strait 
Islander Canberrans would be able to move into specialised housing at an earlier age 
than other Australians. Enabling Aboriginal and/or Torres Strait Islander seniors to access 
housing from the age of 50, instead of 65 recognises the difference in average lifespan 
for Aboriginal and/or Torres Strait Islander peoples. It is one way to address affordable 
housing options for older Aboriginal and/or Torres Strait Islander peoples, and therefore 
facilitates increased access to housing. This scheme should be complemented by a range 

44 UN, International Covenant on Economic, Social and Cultural Rights, 1966, Article 11(1), <http://www2.
ohchr.org/english/law/cescr.htm>.

45 Australian Institute of Health and Welfare, Housing and Homelessness Service - Access for Aboriginal and 
Torres Strait Islander People, 2011, p. 5.

46 ibid.
47 ibid.
48 ABS, National Aboriginal and Torres Strait Islander Social Survey ‘Housing’, 2008, viewed 10 August 

2011, <http://abs.gov.au/AUSSTATS/abs@.nsf/Latestproducts/4714.0Main%20Features102008?opend
ocument&tabname=Summary&prodno=4714.0&issue=2008&num=&view=>.
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of other approaches to securing access to housing for Aboriginal and/or Torres Strait 
Islander peoples in the ACT. 

A number of structural factors also make it difficult for some Aboriginal and/or Torres 
Strait Islander peoples to access housing as needed. To access ACT Housing a person has 
to prove they are, and have been, a resident in the ACT for at least 6 months, and this 
is not always possible. Housing is also a problem for people transitioning out of prison. 
Many Aboriginal and/or Torres Strait Islander peoples exiting out of prison often exit into 
homelessness. Consultation with the ATSIEB reveal there is an additional need to provide 
short-term housing for Aboriginal and/or Torres Strait Islander peoples who come to 
Canberra for educational purposes and to access health services. 

Some members of Aboriginal and Torres Strait Islander communities in the ACT feel there 
has been little support for the capacity building of Aboriginal and Torres Strait Islander 
community housing organisations. Effective Aboriginal community housing organisations 
can greatly assist Aboriginal and/or Torres Strait Islander peoples access housing. 

Access to housing could also be improved through the introduction of an Aboriginal 
Housing Office in the ACT Government. An Aboriginal Housing Office within Community 
Services Directorate (CSD) will facilitate relationships between the government 
department and with members of the communities. Through these relationships, 
the awareness of housing rights and responsibilities will increase for members of the 
communities most in need. Furthermore, capacity building of Aboriginal and/or Torres 
Strait Islander organisations will empower community members to make decisions 
regarding appropriate housing options available. 
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Employment

The right to employment can be found under Article 6 of ICESCR and reads:

1. The States Parties to the present Covenant recognize the right to work, which 
includes the right of everyone to the opportunity to gain his living by work 
which he freely chooses or accepts, and will take appropriate steps to safeguard 
this right.

2. The steps to be taken by a State Party to the present Covenant to achieve the 
full realization of this right shall include technical and vocational guidance and 
training programmes, policies and techniques to achieve steady economic, 
social and cultural development and full and productive employment under 
conditions safeguarding fundamental political and economic freedoms to the 
individual.49 

Unfortunately, many Aboriginal and/or Torres Strait Islander peoples cannot realise this 
right. During consultation it was noted employers can be unsympathetic to the needs of 
workers. For instance, one worker who was injured at his workplace and received workers 
compensation reported being dismissed because he was not able to work as efficiently 
due to his injury.

Organisational policies for government departments, community based organisation and 
private companies should operate in a way which is inclusive of Aboriginal and/or Torres 
Strait Islander employee needs. Building a culture of respect and developing cultural 
understanding will contribute to the economic and social inclusion of Aboriginal and/or 
Torres Strait Islander people. 

The ACT Public Service, and a number of community organisations have devised 
strategies and policies to increase recruitment and retention of Aboriginal and/or Torres 
Strait Islander workers. The ACT Public Service has an employment strategy, which can be 
viewed as a tool to improve recruitment and retention of Aboriginal and/or Torres Strait 
Islander peoples. In developing the strategy, the ACT Government and the ATSIEB worked 
closely together. The Strategy came in response to an ATSIEB estimates styles hearing in 
2009. In the report of the hearings, it was recommended ‘ACT Government implement 
a public sector-wide Aboriginal and Torres Strait Islander recruitment, retention and 
development strategy’.50 The document has a number of specific actions which include:

• Exploring, developing and introducing alternative and innovative culturally-
inclusive recruitment methods and selection tool;51

• Increasing Aboriginal and Torres Strait Islander representation on interview 
panels and selections processes;52

49 UN, International Covenant on Economic, Social and Cultural Rights, op. cit., Article 6.
50 ACT Government, Employment Strategy for Aboriginal and Torres Strait Islander People 2011-2015, 2011.
51 ibid., p. 9.
52 ibid., p. 9.
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• Encouraging school leavers and job seekers to apply for ACTPS positions by 
utilising Aboriginal and Torres Strait Islander employees to promote the ACT 
Public Service;53

• Promoting and supporting the ACT Public Service Indigenous Network;54 and

• Promoting and observing dates and events of significance to Aboriginal and 
Torres Strait Islander peoples.55

ACTCOSS developed a tool to assist community organisations become more culturally 
aware in their work practices. The Cultural Awareness Self Assessment Toolkit (CASAT) 
launched in 2009 outlines six good practice standards community organisations can 
follow to support cultural awareness. These range from respect and commitment to 
culturally appropriate service delivery to service development and evaluation. The CASAT 
was developed through extensive consultation with local Aboriginal and/or Torres Strait 
Islander communities. 

Reconciliation Action Plans (RAPs) are also important tools which can assist organisations 
to increase employment and retention of Aboriginal and/or Torres Strait Islander peoples. 
RAPs include a section on creating employment opportunities for Aboriginal and Torres 
Strait Islander peoples. The tool is flexible and organisations can tailor strategies on 
employment to suit the organisation.

Workplaces which are culturally aware generally maintain themselves as a workplace of 
choice for many Aboriginal and/or Torres Strait Islander peoples, effectively assisting to 
close the gap in employment between Aboriginal and/or Torres Strait Islander peoples. 

In the event where an individual cannot access meaningful employment, ICESCR 
stipulates the individual has a right to access income support. Unfortunately, some 
Aboriginal and/or Torres Strait Islander peoples may have missed out on entitlements, 
such as Medicare because they could not present identification, such as birth certificates. 
In a number of local cases concerning Aboriginal and/or Torres Strait Islander peoples, 
families had registered children at birth but had not applied for a birth certificate. As 
a consequence, carers were unable to access benefits and income support associated 
with caring for the relative. Northside Community Service worked closely with affected 
communities to address this issue and has since been successful in obtaining birth 
certificates for impacted individuals. Attorney General Simon Corbell supported this 
process through the ACT Office of Regulatory Services.56  

Furthermore, many members of the Aboriginal and/or Torres Strait Islander community 
may miss out on receiving the benefits they are entitled to due to the comparatively low 
life expectancy for Aboriginal and Torres Strait Islander peoples. Death rates for Aboriginal 
and Torres Strait Islander peoples are higher across all age groups. A recent ABS report, 
which built on 2006 census data, estimated Aboriginal and/or Torres Strait Islander life 

53 ibid., p. 10.
54 ibid., p. 10.
55 ibid., p. 10.
56 S Corbell MLA, Indigenous Canberrans gain birth recognition, media release, 8 July 2010.
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expectancy in 2005-2007 to be 67.2 years for males and 72.9 years for females.57 When 
compared to the life expectancy for non-Aboriginal and Torres Strait Islander peoples, it 
equated to an 11.5 year difference with other Australian males and a 9.7 year difference 
with other Australian females.58 Given these statistics, Aboriginal and/or Torres Strait 
Islander peoples should be entitled to access superannuation and other pensions at an 
earlier age. 

Recently, the Home and Community Care (HACC) sector has introduced practices 
which enable Aboriginal and Torres Strait Islander peoples to access HACC services at 
an earlier age than the rest of the population. This practice considers the difference 
in life expectancy between Aboriginal and Torres Strait Islander peoples and other 
Australians and mirrors the recommendations put forth in the 2009 CSD discussion paper, 
Accommodation Options for Older Canberrans.59 The ACT Government can use the above 
guidelines to introduce other social entitlements for Aboriginal and Torres Strait Islander 
peoples at a younger age. 

57 ABS, The Health and Welfare of Aboriginal and Torres Strait Islander Peoples, ‘Mortality’, 2010, viewed 7 
June 2011, <http://www.abs.gov.au/AUSSTATS/abs@.nsf/lookup/4704.0Main+Features1Oct+2010>. 

58 ibid.
59 Department of Housing and Community Service, Accommodation Options for Older Canberrans, 2009. 
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Education

Education is listed under Article 13 of ICESCR. It reads:

The States Parties to the present Covenant recognize the right of everyone to 
education… They further agree that education shall enable all persons to participate 
effectively in a free society, promote understanding, tolerance and friendship among 
all nations and all racial, ethnic or religious groups.60

The positive effect education has on economic outcomes, particularly employment and 
income is well established. According to the 2006 census, Aboriginal and/or Torres Strait 
Islander peoples who had completed Year 12 had a median gross individual income 
of $620 per week compared with $405 per week for those who left school at Year 9 or 
below.61 

In the 2008 NATSISS interactions between educational attainment and health outcomes 
were explored.62 Results indicate educational attainment is positively associated with 
health status. The likelihood of engaging in health risk behaviours decrease with higher 
levels of schooling. In 2008, 59% of young Aboriginal and/or Torres Strait Islander peoples 
who had attained Year 12 qualifications cited very good to excellent health compared to 
49% of people who had left education prior to completing high school.63 The likelihood 
of smoking also decreased with higher levels of schooling. 34% of Aboriginal and/or 
Torres Strait Islander peoples aged between 15-34 years who had completed Year 12 were 
currently daily smokers compared with the 68% who had left school early.64 

A similar pattern of association was evident regarding higher levels of schooling and 
lower levels of psychological distress. When compared with younger Aboriginal and/
or Torres Strait Islander peoples who had left school at Year 9 or below, those who had 
completed year 12 were less likely to report high to very high levels of psychological 
distress.65 

Education retention rates for Aboriginal and/or Torres Strait Islander peoples remain 
considerably lower than for non-Aboriginal and Torres Strait Islander school students, 
although the disparity between the two groups is slowly decreasing. In 2008, the 
proportion of Aboriginal and/or Torres Strait Islander peoples aged 15 years and over, 
who had completed Year 12 was 20%, and those who had completed a non-school 
qualification was 32%.66

60 UN, International Covenant on Economic, Social and Cultural Rights, op. cit., Article 13.
61 Aboriginal and Torres Strait Islander Social Justice Commissioner, A Statistical Overview of Aboriginal 

and Torres Strait Islander Peoples in Australia, 2008, p. 298.
62 ibid, p. 299.
63 ABS, NATSISS, ‘Education’, 2008, viewed 15 August 2011, <http://abs.gov.au/AUSSTATS/abs@.nsf/

Latestproducts/4714.0Main%20Features82008?opendocument&tabname=Summary&prodno=4714.
0&issue=2008&num=&view=>.

64 ibid.
65 ibid.
66 ibid.
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In 2007, the National Schools Statistics Collection showed the apparent retention rate for 
Aboriginal and/or Torres Strait Islander full time students from Year 7 to Year 10 was 91%. 
However, the retention rate from Year 10 to Year 12 dropped to 43%.67 

The most effective strategy to increase participation in education among Aboriginal 
and/or Torres Strait Islander young people is to look at the educational needs of each 
student. Often, Aboriginal and/or Torres Strait Islander peoples who are experiencing 
disadvantage will disengage from education as a consequence to events occurring in 
their life. Alternative education programs, which have a holistic approach to education, 
are most helpful in these situations.

A 2009 conference paper from the Australian Institute of Aboriginal and Torres Strait 
Islander Studies (AIATSIS) presented on respecting Torres Strait Islander mathematics 
knowledge and home languages through mainstream mathematics education.68 The 
paper stemmed from a project involving Torres Strait Islander teachers and teachers’ aides, 
and university based researchers who worked together to enhance the mathematics 
learning outcomes from Year 4 to Year 9. A key focus of the project was to demonstrate to 
the students mathematics is relevant and provides opportunities for further education, 
training and employment. The project considered it crucial cultural knowledge and 
experiences of Torres Strait Islander peoples be valued and respected in the same way 
non-Torres Strait Islander knowledge is, to allow both styles of education to work. The 
project found language and contextualising mathematics to Torres Strait Islander culture 
was of utmost importance to enhancing the learning of students.69 

There is a great need to involve parents in the school community, either through direct 
employment with the school, increased involvement with the Parents and Citizens (P & C) 
school board, or through facilitating informal and social involvement with the school. 

In addition, educational retention rates for Aboriginal and/or Torres Strait Islander peoples 
can be increased through an Aboriginal and Torres Strait Islander learning community. 
A learning community would operate similarly to an ACT Government school. However 
its scope and services provided would be broader. The centre would provide significant 
support for children and their families by offering access to services within the school, 
such as children’s health services, provide adult literacy or parenting classes, after hours 
internet access, or opening the school library to the broader community on weekends. 
Such an institution could act as a vehicle to bring together community and focus on 
support empowering the individual and the community. 

Education can impact on quality of life in a range of ways, including economic outcomes 
in later life. Aboriginal and/or Torres Strait Islander peoples at risk of falling through the 
education achievement gaps often respond well to alternative education programs 

67 ABS, The Health and Welfare of Australia’s Aboriginal and Torres Strait Islander Peoples, ‘School 
Retention’, 2008, viewed 10 September 2011, <http://www.abs.gov.au/ausstats/abs@.nsf/0/C6A56799
E3D43B07CA25743900149F78?opendocument >.

68 B Ewing et al., Contextualising the Teaching and Learning of Measurement within Torres Strait Islander 
School, 2008. 

69 ibid.



33 Whose Rights? • November 2011

which allow teachers to work individually with each student to attain the best outcome. 
Alternative education institutions, which are well resourced, are enabled to reach out 
and empower many students at various stages of the “at risk” cycle. Additionally, studies 
have demonstrated learning programs which infuse culture into the lessons enhance 
the retention of information among many young Aboriginal and/or Torres Strait Islander 
peoples. Similarly, developing partnerships with parents to connect with their child’s 
learning can often lead to a positive learning environment at home, thereby increasing 
a child’s interest in school. Schools can facilitate engagement with parents in a range 
of ways, such as organising an informal morning tea between parents and teachers. A 
specific Aboriginal and Torres Strait Islander learning community would in turn meet 
many of unmet needs of Aboriginal and/or Torres Strait Islander families in the ACT, 
thereby facilitating greater social inclusion. 
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Strengthening Current Legislative and 
Administrative Mechanisms for the Protection of 
Human Rights

ACT Human Rights Act 2004

The ACT Human Rights Act 2004 outlines a range of civil and political rights which have 
obvious importance for Aboriginal and/or Torres Strait Islander peoples. The Act includes 
a preamble which acknowledges the special importance of human rights for Aboriginal 
and/or Torres Strait Islander peoples. Part of the preamble reads:

Although human rights belong to all individuals, they have a special significance for 
Indigenous peoples – the first owners of this land, members of its most enduring 
cultures and individuals for whom the issue of rights protection has great and 
continuing importance.70 

The acknowledgement that human rights has a special place for Aboriginal and/or 
Torres Strait Islander peoples places an emphasis on ensuring government policies and 
strategies build awareness of the law as a tool available to protect respect and promote 
the rights of Aboriginal and/or Torres Strait Islander peoples.

There may however, be some scope to review the wording of the preamble. A 2011 survey 
by AIATSIS and the National Congress of First Nations asked a number of questions related 
to recognition of Aboriginal and Torres Strait Islander peoples. Responses related to the 
preferred wording on how to acknowledge the traditional owners may provide valuable 
lessons for the ACT. Of the 498 respondents, 43.3% preferred an acknowledgment which 
included reference to ‘spiritual, social, cultural and economic relationship with traditional 
lands and waters’.71 30.1% of respondents stated they wanted the acknowledgement to 
include the phrase ‘original custodians of the land’.72 Only 6.9% of respondents preferred 
the inclusion of the phrase ‘prior ownership’, indicating most Aboriginal and/or Torres 
Strait Islander peoples feel their relationship with the land is continuous and ongoing. 
While the ACT Human Rights Act does include references to cultures, it does not contain 
wording which links Aboriginal cultures and relationship with the land to spiritual beliefs. 

Section 27 of the Human Rights Act is particularly important for Aboriginal and Torres 
Strait Islander people and reads:

70 ACT Human Rights Act 2004, Preamble (7).
71 National Congress of Australia’s First Peoples, National Congress of Australia’s First Peoples Member’s 

Survey Report, 2011, p. 6.
72 ibid.
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Anyone who belongs to an ethnic, religious or linguistic minority must not be denied 
the right, with other members of the minority, to enjoy his or her culture, to declare 
and practise his or her religion, or to use his or her language.73

The ACT Human Rights Act does not, however, have a right explicitly for Aboriginal and 
Torres Strait Islander peoples to practice culture. For decades Aboriginal and/or Torres 
Strait Islander peoples were successively denied the right to practice their own cultures. 
Policies tried first to assimilate, and then integrate Aboriginal and Torres Strait Islander 
peoples into the introduced Anglo-European way of life. A specific right which enables 
Aboriginal and/or Torres Strait Islander people to practice their cultures can be seen as 
one attempt to address past grievances.

The Victorian Charter of Human Rights and Responsibilities 2006 is one model the ACT can 
follow to incorporate Aboriginal and Torres Strait Islander cultural rights into the ACT 
Human Rights Act. Section 19 of the Act states:

(1) All persons with a particular cultural, religious, racial or linguistic background 
must not be denied the right, in community with other persons of that 
background, to enjoy his or her culture, to declare and practise his or her 
religion and to use his or her language. 

(2) Aboriginal persons hold distinct cultural rights and must not be denied the 
right, with other members of their community— 

(a) to enjoy their identity and culture; 

(b) to maintain and use their language;

(c) to maintain their kinship ties; 

(d) to maintain their distinctive spiritual, material and economic relationship 
with the land and waters and other resources with which they have a 
connection under traditional laws and customs.74

Victoria’s Charter of Human Rights and Responsibilities continues to make a practical 
difference in the lives of many Victorians, including Aboriginal and/or Torres Strait Islander 
peoples. In 2010, according to a report on the operation of the Charter, a significant 
number of policies considered charter rights. For example, in 2008 the Victorian 
Government launched Dardee Boorai:  Victorian Charter of Safety and Wellbeing for 
Aboriginal Children and Young People - a new strategy to improve outcomes for Aboriginal 
and Torres Strait Islander children within a cultural framework.75 The framework explicitly 
recognised the cultural rights of Aboriginal and Torres Strait Islander peoples in Victoria.

73 ACT Human Rights Act 2004, s. 27.
74 Victorian Charter of Human Rights and Responsibilities Act 2006, s. 19.
75 Victorian Equal Opportunity and Human Rights Commission, Dardee Boorai: Victorian Charter of 

Safety and Wellbeing for Aboriginal Children and Young People, 2008, viewed 10 March 2011, <http://
www.humanrightscommission.vic.gov.au/index.php?option=com_k2&view=item&id=315:launch-
of-dardee-boorai-victorian-charter-of-safety-and-wellbeing-for-aboriginal-children-and-young-
people&Itemid=514>. 
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Other examples include:

• Department of Sustainability and Environment produced a short video ‘Indigenous 
Programs, Human Rights’. This was a way of reaching out to the Aboriginal and/or 
Torres Strait Islander communities to make them aware of their rights. The video 
places the operation of the Charter against a backdrop of Aboriginal and Torres 
Strait Islander programs which address cultural and equality rights for Aboriginal 
and Torres Strait Islander peoples in Victoria;76 

• Department of Premier and Cabinet developed a Koori Index of Names (KIN) to 
engage the cultural rights of Aboriginal and/or Torres Strait Islander peoples;77 and

• Department of Transport developed an Aboriginal Action Plan which aims to 
progress reconciliation, recognition and connection with Aboriginal Victorians.78

A section in the ACT Human Rights Act which explicitly recognises the rights of Aboriginal 
and Torres Strait Islander peoples may strengthen human rights legislation as it applies to 
Aboriginal and/or Torres Strait Islander peoples. As a direct result, the ACT Government, 
and other Public Authorities will have a stronger obligation to consider cultural rights for 
Aboriginal and/or Torres Strait Islander peoples in decision making processes. 

ACT Human Rights Commission

The ACT Human Rights Commission (HRC) resolves complaints regarding certain human 
rights violations and discrimination. The HRC is a statutory authority set up under the 
Human Rights Commission Act 2005.79 

The Human Rights and Discrimination Commissioner of the ACT HRC promotes human 
rights by identifying issues, fostering public debate and providing community education 
and information. The Commissioner can review the effects of laws on human rights and 
advise the ACT Attorney-General on anything relevant to the operation of the Human 
Rights Act.80 The Commissioner also handles discrimination complaints, promotes equality 
of opportunity and provides community education and information about rights under 
discrimination laws. The Commissioner makes recommendations to government and the 
community on laws, policies, practices and services affecting vulnerable groups as well as 
promoting understanding and compliance with the Discrimination Act 1991. 

76 Victorian Equal Opportunity and Human Rights Commission, Talking rights: Compilation Report: 
Resource Materials to Accompany the 2010 Report on the Operation of the Charter of Human Rights and 
Responsibilities, 2010, p. 53.

77 Public Record Office Victoria, Koori Index of Names Project, 2007, viewed 16 August 2011, <http://
www.access.prov.vic.gov.au/public/PROVguides/PROVguide067/PROVguide067.jsp>.

78 Victorian Department of Transport, Aboriginal Action Plan, 2011, viewed 16 September 2011, <http://
www.transport.vic.gov.au/__data/assets/pdf_file/0020/40295/DOT-AboriginalActionPlan-Stage1.
pdf>.

79 ACT Human Rights Commission, About the Human Rights and Discrimination Commissioner, viewed 17 
March 2011, <http://www.hrc.act.gov.au/humanrights/content.php/category.view/id/15>.
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Many people in the ACT, including Aboriginal and/or Torres Strait Islander peoples are 
not aware of their human rights and what they entail. Concerns have been repeatedly 
raised regarding the lack of information about human rights available and accessible to 
the general public. Further resourcing the ACT Human Rights Commission would enable 
the Commission to further develop partnerships with Aboriginal and/or Torres Strait 
Islander communities in the ACT. This will improve awareness of human rights within the 
communities. In addition, many people in the Aboriginal and/or Torres Strait Islander 
communities feel the HRC should be more proactive in meeting with Aboriginal and/
or Torres Strait Islander peoples. During consultation, it was raised due to past negative 
experiences with government agencies, many in the community are sceptical about 
liaising with government. A specific Aboriginal and Torres Strait Islander Unit within 
the ACT HRC could focus on promoting and advocating for the rights of Aboriginal and 
Torres Strait Islander peoples in the ACT, and provide education and outreach services to 
Aboriginal and/or Torres Strait Islander communities. 

Inclusion of Economic, Social and Cultural Rights in the 
ACT Human Rights Act 

There is currently no legislation in any Australian jurisdiction which explicitly addresses 
economic, social and cultural rights. In August 2011 the ACT Government conducted a 
consultation on whether economic, social and cultural rights should be included in the 
Human Rights Act. The discussion paper Economic, Social and Cultural Rights - A Good Idea 
for the ACT? recommended the inclusion of the right to work, the right to education, the 
right to health and the right to participate in cultural life.81 ACTCOSS supports including 
economic, social and cultural rights in the Human Rights Act as such rights can assist 
vulnerable and marginalised groups by orientating the legal system to respond to gaps in 
human rights protection. 

Rights covered in international legislation pertaining to economic, social and cultural 
rights include:

• Self-determination;

• Equality and non discrimination;

• Work and the right to favourable working conditions;

• Social security;

• An adequate standard of health, both physical and mental;

• Education; and

• Participation in cultural life.82

81 Directorate of Justice and Community Safety, Economic, Social and Cultural Rights-A Good Idea for the 
ACT?, 2011.

82 Indigenous Human Rights Network Australia, International Covenant on Economic, Social and Cultural 
Rights, viewed 17 March 2011, <http://www.ihrna.info/treaties-declaration/internation-convenant-



38 Whose Rights? • November 2011

In June 2009, the UN Committee on Economic, Social and Cultural Rights issued its 
concluding observations on Australia’s compliance with ICESCR.83 The committee 
expressed concerns at the high unemployment rate among Aboriginal and/or Torres 
Strait Islander peoples in Australia and recommended special programs and measures 
be designed to address the barriers to the right to work.84 The Committee also expressed 
concern at the high incidence of homelessness, the continuing levels of ill-health among 
Aboriginal and/or Torres Strait Islander peoples and insufficient support for Aboriginal 
and/or Torres Strait Islander peoples experiencing mental health problems. Inclusion of 
economic, social and cultural rights provides a coherent normative system to support the 
needs of the whole human being.

Self-Determination

Self-determination is a complex right which entails both an internal and external form. 
Internal self-determination implies the exercise of group autonomy within the borders 
of an existing state. It allows Aboriginal and/or Torres Strait Islander peoples to make 
decisions around culture and day to day way of life. Self-determination demands 
recognition of the distinct status of Aboriginal and Torres Strait Islander peoples and 
their entitlement to determine relationships with government. It has been argued self-
determination is of special significance to Aboriginal and/or Torres Strait Islander peoples 
due to the experience of dispossession and marginalisation by successive government 
policies. 

Provision of the right to self–determination is an important economic, social and cultural 
right. Article 1 of the ICESCR states:

All people have the right to self determination. By virtue of this right, they freely 
determine their political status, and freely pursue their economic, social and cultural 
development.85

The UN Office for the High Commissioner for Human Rights has provided an authoritative 
pronouncement on the right to self-determination:

The right to self-determination is of particular importance because its realisation is 
an essential condition for the effective guarantee and observance of the individual 
human rights and the promotion and strengthening of those rights. It is for that 
reason that states set forth the right of self-determination in a provision of positive 
law…86

on-economic-social-and-cultural-rights>.
83 ibid.
84 ibid. 
85 UN, International Covenant on Economic, Social and Cultural Rights, op. cit., Article 1.
86 B Walters, ‘Indigenous People and the Right to Self-Determination’, speech, Achieving Social Justice for 

Indigenous Australians’ Seminar organised by the Human Rights Law Resource Centre, 2006, p. 2.
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In June 2011, the National Congress of Australia’s First Peoples held extensive discussions 
over the meaning of self-determination and the role of the Congress in promoting 
self-determination. Les Malezer, Co-Chair of the National Congress drew attention 
to the Declaration on the Rights of Indigenous Peoples, as the document to guide self-
determination and associated policies in Australia.87 Malezer stated the role of the 
Congress is to address national self-determination in a context and process which 
simultaneously empowers local communities. Thus, the Congress would advocate 
on national issues, while simultaneously lobbying governments to empower local 
communities to take control of their own territories.88 

While a strong and supported National Congress of First Nations can facilitate overarching 
self-determination on a national level, the ATSIEB may facilitate self-determination on 
a local level. ATSIEB was established under the ACT Aboriginal and Torres Strait Islander 
Elected Body Act 2008.89 ATSIEB consists of seven members who represent the interests and 
aspirations of local Aboriginal and/or Torres Strait Islander communities. Members are 
elected by the community and provide direct advice to the ACT Government. The ATSIEB 
is consulted before major government announcements which may affect Aboriginal and/
or Torres Strait Islander peoples. This process effectively facilitates Aboriginal and/or 
Torres Strait Islander communities to have a say on the issues which affect them. Greater 
funding for the ATSIEB to truly represent and work with Aboriginal and Torres Strait 
Islander peoples in the ACT is needed, as an increase in resources for the ATSIEB would 
enable the body to conduct more and varied consultations and events for it members. 

87 L Malezer, National Congress of Australia’s First Peoples, speech, 2011, p. 4.
88 ibid. 
89 ACT Aboriginal and Torres Strait Islander Elected Body 2011, ACT Aboriginal and Torres Strait Islander 

Elected Body, viewed 10 August 2011, <http://www.electedbody.com.au/role.htm>. 
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National Issues for Consideration

There are a number of issues of national importance, which may assist to improve the 
socio-economic status and improve the realisation of human rights for Aboriginal and/or 
Torres Strait Islander people living in the ACT. They include:

• strengthening the presence of the Aboriginal and Torres Strait Islander Social Justice 
Commissioner in the ACT;

• constitutional change which recognises Aboriginal and Torres Strait Islander peoples 
and accord them protections;

• a National Bill of Rights to explicitly impart human rights to all people, including 
Aboriginal and Torres Strait Islander peoples; and

• developing a treaty which recognises the sovereignty of Aboriginal and Torres Strait 
Islander peoples.

Each of the above recommendations support and strengthen the other to ensure the 
most robust processes are in place to support Aboriginal and/or Torres Strait Islander 
peoples to access their human rights. For example, the Australian Human Rights 
commission can raise awareness of human rights for Aboriginal peoples and update the 
community on progress at the national and international level, Constitutional change will 
facilitate the future development of laws which will consider the needs of Australia’s first 
peoples, a National Bill of Rights will specify the rights Aboriginal and Torres Strait Islander 
people are entitled to while a treaty will accord sovereignty to Aboriginal and Torres Strait 
Islander peoples. 

Australian Human Rights Commission

The Commission is an independent statutory authority reporting to the Federal 
Parliament, established in 1986.90 The Australian Human Rights Commission develops 
education resources for schools and undertakes further research into human rights and 
discrimination issues. 

The Australian Human Rights Commission includes an Aboriginal and Torres Strait Islander 
Social Justice Commissioner, appointed to specifically monitor the human rights of 
Aboriginal and/or Torres Strait Islander peoples. The position of the Aboriginal and Torres 
Strait Islander Social Justice commissioner was created in December 1992 in response to 
the recommendations tabled in the Royal Commission into Aboriginal Deaths in Custody 
and the National Inquiry into Racist Violence. 

90 Australian Human Rights Commission, viewed 12 March 2011, <http://www.hreoc.gov.au/about/
index.html>.
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The Commissioner’s role includes reviewing the impact of laws and policies on Aboriginal 
and Torres Strait Islander peoples, reporting on native title issues and promoting the 
Aboriginal and Torres Strait Islander perspective on issues. The Commissioner also 
produces two annuals reports on social justice and native title respectively. The reports 
are tabled in parliament.91 

During consultation, many people stated though they had heard of the Aboriginal and 
Torres Strait Islander Social Justice Commissioner, they were unsure of the role and 
purpose. Therefore, it may be useful to investigate ways to develop partnerships with the 
Australian Human Rights Commission and raise awareness of this role and the work he 
conducts on the national level and how the national work may impact on the territory 
and community level. 

Constitutional Change

In November 2010, Prime Minister Julia Gillard announced a panel to consult the nation 
on a referendum to recognise Aboriginal and/or Torres Strait Islander peoples in the 
Constitution. A report from the panel is expected in early 2011. 

It has been argued one of the most glaring limitations of human rights protections in 
Australia is that the system of government does not prevent the Federal Government 
from enacting legislation which could discriminate based on race.92 To rectify the current 
situation, there have been calls for constitutional change. Claims have included:

1. a preamble to the Constitution, which recognises Aboriginal and Torres Strait 
Islander people as the first Australians;

2. a non-discrimination clause; and

3. specific constitutional protection.93

A non-discrimination clause could enshrine the notion of non-discrimination in the 
Constitution. Such a clause must also adhere to the principle that affirmative action 
mechanisms aid in the achievement of non-discrimination. 

A recent survey and workshop by the National Congress of Australia’s First Peoples 
demonstrates the vast majority of Aboriginal and/or Torres Strait Islander peoples 
support constitutional change. Specific constitutional protection for Aboriginal and/or 
Torres Strait Islander peoples was the most popular change, followed by a change to the 
commonwealth’s power to make ‘laws for the people of any race for whom it is deemed 

91 ibid. 
92 Australian Law Reform Commission, Scope and Limits of Constitutional Power, viewed 10 March 

2011, <http://www.alrc.gov.au/publications/38.%20Federal-State%20Issues/scope-and-limits-
constitutional-power>.

93 You Me Unity, Constitutional Recognition of Indigenous Australians - Equality and Recognition, 2011, 
viewed 10 September 2011, <http://www.youmeunity.org.au/>.
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necessary to make special laws’.94 Known as the ‘race powers’ provision, a clear majority of 
workshop participants were in favour of amending the ‘race power’ so it can only be used 
to make laws for the benefit or advancement of Aboriginal and/or Torres Strait Islander 
peoples, or replace that power with a similar clause accompanied by a general prohibition 
on racial discrimination.95 

The treatment of Aboriginal and/or Torres Strait Islander peoples demonstrates they 
are one group who have routinely experienced violation of human rights. The only two 
references to Aboriginal and/or Torres Strait Islander peoples in the original Australian 
Constitution were both couched in the language of exclusion. The first is the race powers 
section and the second is Section 127 which excluded Aboriginal and/or Torres Strait 
Islander peoples from being counted in the numbers of people of the commonwealth or 
the state.96

The National Congress of Australia’s First Peoples continues to play an important role 
in advocating for constitutional change. In June 2011, the Congress held extensive 
workshops on constitutional change as part of their conference. An overwhelming 
proportion of Congress members and delegates believe the Congress should take a lead 
role in the debate over constitutional reform.97 

National Bill of Rights

National legislation, in addition to that of territories and states, is required to effectively 
uphold the rights of Aboriginal and/or Torres Strait Islander peoples. Australia is the only 
western democracy without some form of national human rights legislation.98

Over the years there have been numerous attempts to introduce national human 
rights legislation into Australia. In December 2008, a national consultation was held 
to determine whether human rights were adequately protected in Australia. A report 
in response to the consultation was released in 2009 which described gaps and 
inconsistencies in the protection of human rights. While it was acknowledged the 
Constitution offers some limited protection, as do some state and commonwealth 
laws, they can all be overridden by federal legislation.99 Focus group research indicated 
many Australians thought their human rights were protected because they had never 
experienced threats to their human rights.

94 National Congress of Australia’s First Peoples, National Congress Report, 2011, p. 24. 
95 ibid., p. 4.
96 ibid.
97 ibid.
98 H Charlesworth, ‘Protecting Human Rights in Australia: A long and Winding Road’, Australian Review of 

Public Affairs, 2010, <http://www.australianreview.net/digest/2010/04/charlesworth.html>.
99 ibid.
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While there did appear to be a general consensus Australia measures well against many 
other countries, the national record is far from perfect. As noted by Professor Carolyn 
Evans:

From the beginning of nationhood in Australia, there have been groups who have 
been discriminated against routinely and had their rights abused…it is of little 
comfort to groups whose rights have been violated over long periods of time to know 
their treatment is the exception rather than the norm.100

A more recent example is the NTER, which clearly demonstrates there is inadequate 
human rights protection for Aboriginal peoples in Australia. The intervention continues 
to infringe a number of rights. The right to self-determination was one of the first rights 
to be suspended as the response was developed in the absence of any consultation with 
local communities. The NTER also breached the right to social security, under the policy of 
income management. The right to freedom of movement was infringed as the basics card 
to purchase groceries could only be used in certain areas.

A national Human Rights Act could add value to ‘Closing the Gap’ initiatives by the 
Federal Government. In a submission to the consultation, the Queensland Public Interest 
Clearinghouse argued:

A national human rights campaign consisting of legislation, education and other 
measures should acknowledge the atrocities of the past, provide better legislative 
protection of the human rights of Indigenous Australians and provide another 
mechanism to redirect the Australian Government’s relationship with Aboriginal and 
Torres Strait Islander peoples.101 

During the National Human Rights Consultations, some submissions stated the rights 
recognised in the Declaration on the Rights of Indigenous Peoples should be protected and 
promoted in federal human rights legislation.102

The report following the 2009 consultations includes a series of recommendations 
to enrich Australia’s human rights culture. They ranged from extending human rights 
education, to enhancing human rights scrutiny in federal parliament to expanding the 
jurisdiction of existing human rights institutions, and to the adoption of an Australian 
Human Rights Act. In April 2010, Attorney General Robert McClelland responded to the 
report by launching Australia’s Human Rights Framework. The framework has five key 
focuses:

• Re-affirming a commitment to human rights obligations;

• Recognition of the importance of human rights education;

• Enhancing our domestic and international engagement on human rights issues;

100 Attorney-General’s Department, National Human Rights Consultation Report - Are Human Rights 
Adequately Promoted and Protected?, 2009, p. 98.

101 Attorney-General’s Department, National Human Rights Consultation Report - Human Rights and 
Indigenous Australians, 2009, p. 211.

102 ibid. 
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• Improving human rights protections, including through greater parliamentary 
scrutiny; and

• Achieving greater respect for human rights principles within the community.103

However, the framework did not include the development of a national Human Rights 
Act. The Government committed $6.6 million over four years to the Australian Human 
Rights Commission to enhance their role in community education.104 A further $3.8 
million over four years was allocated to improve processes in the Australian Public Service 
to be more in line with international human rights principles.105 The Government also 
committed to reviewing the framework in 2014. While the initiatives were welcomed 
by the Australian Human Rights Commission, disappointment was raised regarding the 
decision not to progress on national human rights legislations.106 ACTCOSS anticipates 
further discussions and advocacy around this issue to occur in the future. 

Treaty

ACTCOSS supports the development of treaty. In effect, a treaty recognises the land 
originally belonged to another group of people, and the new inhabitants can not claim 
title to this land until the original inhabitants agree. Thus, such an agreement recognises 
and imparts sovereignty to Aboriginal and Torres Strait Islander peoples.

Recognition and exercise of sovereignty will yield important benefits for Aboriginal and/
or Torres Strait Islander peoples. A basic feature of a treaty relationship is the mutual 
recognition of authority. By entering into an agreement, either side recognises the 
authority of the other party to represent a community at the negotiating table. In 2004, 
a forum on the links between Aboriginal and Torres Strait Islander health and a treaty 
was organised at the University of New South Wales (UNSW).107 At the forum Professor 
Stephen Cornell of the Harvard Project on American Indian Economic Development 
presented powerful evidence of a link between community decision making and better 
results in health and economic development.108 Furthermore, participants at the forum 
noted:

• Life expectancy is much better in countries similar to Australia, which have 
established treaty relationships with Indigenous peoples;

• Responsibility for good health is shared between individuals, communities and 
governments; and

103 R McClelland, Address to the National Press Club of Australia - Launch of Australia’s Human Rights 
Framework, speech, 2010.

104 ibid.
105 ibid. 
106 Australian Human Rights Commission, Important steps to better protect human rights but substantial 

gaps remain, media release, 21 April 2010.
107 S Brennan, ‘Could Treaty make a Practical Difference in People’s Lives?’, The Treaty Project, Issue Paper 

No. 4, 2004, p. 12.
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• If health is socially determined, then the degree of control people have over 
their lives impacts on health. 109

Finally, it should be noted Australia is the only former British colony which has not signed 
a treaty with the original inhabitants of the land. It has been argued Maori people in 
New Zealand generally enjoy a higher level of human rights due to the entrenchment of 
Maori preferences in several treaties. In 1835, a Declaration of Independence was signed 
by some North Island chiefs.110 The declaration implied recognition of Maori ownership 
of land and protection to the Maori. In 1840, the Treaty of Waitangi was signed. The 
document recognised Maori sovereignty while making them British subjects. The three 
important aspects of the treaty included:

1. The Maori people would have greater control over their lands and resources;

2. Maori land could only be sold to the crown who would then either keep it as 
Crown land or sell it to the settlers; and

3. The Queen would promise to maintain law and peace in New Zealand.111

Although New Zealand does not have a fully entrenched written constitution, the Treaty 
of Waitangi is considered to be an important source pertaining to all constitutional 
matters.112 The Treaty of Waitangi is particularly significant in New Zealand’s constitutional 
arrangements because it agreed the terms on which New Zealand would become a British 
colony. The Treaty contains two key concepts:

1. balancing the respective interests of Maori and the Crown; and

2. expressing an ongoing relationship between Maori and the Crown.

Grassroots Efforts for a Treaty

A number of community organisations and agencies have been active in advocating 
for a treaty. Australians for Native Title and Reconciliation (ANTaR) has been working 
with Aboriginal and/or Torres Strait Islander peoples to progress a treaty since 1997. The 
organisation has prepared a number of fact sheets and their website contains videos and 
links to external publications providing a balanced account on why a treaty is needed in 
Australia. Similarly, the Gilbert and Tobin Centre for Public Law at the University of New 
South Wales (UNSW) ran a Treaty Project for three years until May 2005.113 The project 
provided a scholarly investigation of the role a treaty could play under Australian law. As 
part of the Treaty Project, the Centre co-hosted a national forum Indigenous Health and the 
Treaty Debate: Rights, Governance and Responsibility. 

109 ibid. 
110 Australian Human Rights Commission, Bringing Them Home: Education Resource, 2010, p. 191, viewed 

10 March 2011, <http://www.hreoc.gov.au/education/bringing_them_home/10_NZ_RS.html>.
111 ibid.
112 Beehive - The Official Website of the New Zealand Government, New Zealand’s Constitution - Past, 

Present and Future, viewed 10 March 2011, <http://www.beehive.govt.nz/>.
113 Gilbert and Tobin Centre for Public Law, Treaty Project Issues Papers, 2004, viewed 10 October 2011, 

<http://www.gtcentre.unsw.edu.au/content/treaty-project-issues-papers>.
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A treaty could provide a framework to facilitate long-term structural change, in 
partnership with Aboriginal and Torres Strait Islander communities. Furthermore, a treaty 
would also establish a foundation for future mutually beneficial relationships between 
governments and Aboriginal and or Torres Strait Islander peoples. A treaty could also 
recognise and acknowledge traditional laws and customs of Aboriginal and Torres Strait 
Islander communities across Australia. Advocates of a treaty, such as ANTaR believe 
such a covenant would strengthen the country, promote unity and enhance a sense of 
belonging.114

114 ANTaR, Treaty, viewed 10 August 2011, <http://www.antar.org.au/issues_and_campaigns/treaty>.
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Conclusion

It is intended this report will raise awareness of the human rights situation for Aboriginal 
and/or Torres Strait Islander peoples in the ACT, and in doing so will add value to 
conversations which aim to close the gaps in life expectancy for Aboriginal and Torres 
Strait Islander peoples. 

While Australian governments have endeavoured to create a fair and egalitarian society, 
many people in the community, including Aboriginal and/or Torres Strait Islander peoples 
are not able to enjoy many basic human rights.

Internationally, Australia continues to be criticised for failing to implement legislative and 
policy measures to address racism and improve the overall quality of life for Aboriginal 
and/or Torres Strait Islander peoples and communities. Aboriginal and/or Torres Strait 
Islander peoples continue to experience racism on a daily basis, and are often over-
represented in the criminal justice system. In addition, many Aboriginal and/or Torres 
Strait Islander peoples fail to realise basic economic and social rights, such as the right to 
housing, employment and education.

The report demonstrates a number of policies and practices need to be strengthened 
to create a society where the rights of Aboriginal and Torres Strait Islander peoples are 
protected and promoted. While some efforts have been made in the ACT to improve 
human rights situations, governments across Australia still have a long way to go. The ACT 
Government should consider including economic, social and especially cultural rights for 
Aboriginal and Torres Strait Islander peoples into human rights legislation. In addition, the 
ACT Human Rights Commission should be resourced to work more closely with Aboriginal 
and/or Torres Strait Islander peoples in the ACT. Nationally, measures can be undertaken 
to improve the situation of human rights for Aboriginal and/or Torres Strait Islander 
peoples. These include constitutional change, greater funding for the Australian Human 
Rights Commission, development of a National Bill of Rights, and a treaty with Aboriginal 
and Torres Strait Islander peoples. 

Further dialogue is needed to bring about some much needed changes in relation to 
Aboriginal and/or Torres Strait Islander policies. 
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Summary of Recommendations

At the community and local level

• Implement strategies and programs to address racism, such as developing 
educational resources and providing cultural awareness training.

• Develop workplaces which are culturally aware.

• Develop specific strategies to facilitate the recruitment and retention of Aboriginal 
and/or Torres Strait Islander workers.

• Develop specific actions to better monitor the impact of the Aboriginal Justice 
Agreement.

• Investigate ways to support and increase greater parental involvement in school 
communities.

• Investigate partnerships to increase the presence of the Federal Aboriginal and 
Torres Strait Islander Social Justice Commissioner in ACT.

At the ACT Government Level

• Ensure Aboriginal and Torres Strait Islander peoples have access to justice by 
funding a stand-alone Aboriginal Legal Centre to service clients based in the ACT.

• Build the capacity of mainstream community organisations to assist Aboriginal and/
or Torres Strait Islander peoples to access justice.

• Provide more resources to alternative education programs.

• Investigate and implement programs which infuse culture into learning.

• Investigate the possibility of opening an Aboriginal and Torres Strait Islander specific 
learning community.

• Include a section which explicitly recognises the rights of Aboriginal and Torres 
Strait Islander peoples in the ACT Human Rights Act.

• Provide more funding to the ACT Human Rights Commission, to enable the agency 
to provide outreach services to reach Aboriginal and Torres Strait Islander peoples in 
the ACT.

• Identify actions to support the work of the National Congress of First Nations.

• Ensure the Aboriginal and Torres Strait Islander Elected Body is well resourced.
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At the Federal Government Level

• Implement recommendations of international human rights bodies.

• Progress Aboriginal and Torres Strait Islander rights at the national level, including 
constitutional reform. 
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Organisations Consulted

ACT Aboriginal Justice Centre

ACT Aboriginal and Torres Strait Islander Community Sector Network

Aboriginal and Torres Strait Islander Elected Body

Legal Aid

Gugan-Gulwan Aboriginal Youth Corporation

Gulanga Program – ACTCOSS

Relationships Australia



51 Whose Rights? • November 2011

Links and Additional Resources 

Aboriginal and Torres Strait Islander Social Justice Commissioner 
<http://www.hreoc.gov.au/social_justice/index.html>

Australians for Native Title and Reconciliation 
<http://www.antar.org.au/>

ACT Human Rights Act 2004  
<http://www.legislation.act.gov.au/>

ACT Human Rights Commission 
<http://www.hrc.act.gov.au/>

Australian Human Rights Commission 
<http://www.hreoc.gov.au/>

Constitutional Recognition for Aboriginal and Torres Strait Islander People 
<http://www.youmeunity.org.au/>

Reconciliation Australia 
<http://www.reconciliation.org.au/>

Victorian Charter of Human Rights and Responsibilities Act 2006 
<http://www.legislation.vic.gov.au/>
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Appendix A – Circles of Support Progress Summary

The table below summarises the progress of the recommendations made in the ACTCOSS 
and AJC publication Circles of Support.115 The recommendations which state N/A next to 
them are recommendations which still remain outstanding, or if implemented, they have 
been with very little awareness from the AJC. 

Recommendation Actual Progress Next Steps

1. Consider opportunities 
for agreement making 
to contribute to the 
reduction of Indigenous 
rates of contact with the 
criminal justice system.

The Aboriginal and 
Torres Strait Islander 
Justice Agreement is one 
opportunity for agreement 
to reduce the rates of 
contact with the criminal 
justice system. 

The 2011-2012 ACT Budget 
allocated $607,000 over 
four years to improve 
access to law and justice 
services for Aboriginal 
and Torres Strait Islander 
peoples. 

This initiative allows 
for the engagement 
of an Aboriginal and/
or Torres Strait Islander 
Guidance Partner to 
provide guidance to young 
Aboriginal and Torres Strait 
Islander peoples involved 
in restorative justice. 

There are still opportunities 
for other forms of 
agreement making with 
the Aboriginal and Torres 
Strait Islander community. 

115 ACTCOSS and the Aboriginal Justice Centre, Circles of Support - Towards Indigenous Justice: Prevention, 
Diversion and Rehabilitation, 2007. 
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Recommendation Actual Progress Next Steps

2. Progress the resolution 
of the 1997 Ministerial 
Summit on Indigenous 
Deaths in Custody that 
Commonwealth, State 
and Territory Ministers 
develop strategic plans 
to address issues of 
justice, education, 
health, housing, 
employment and 
training.

A number of reports have 
been developed since the 
Resolution was passed 
in 1997. In August 2011, 
in the Assembly Jeremy 
Hanson put forward a 
motion called for a number 
of actions including the 
review into the Death in 
Custody report.  As the 
motion was passed by the 
Assembly, the Government 
is now required to 
undertake the review and 
table it in the Assembly by 
the 6th December.    

Ensure the review into the 
various reports occur with 
significant consultation 
with ACT Aboriginal and/
or Torres Strait Islander 
communities. 

3. Develop an ACT 
Aboriginal Justice 
Agreement in 
consultation with 
members of the 
ACT’s Indigenous 
communities.

The ACT Aboriginal and 
Torres Strait Islander Justice 
Agreement was signed in 
2010. 

Ensure the Agreement is 
continually approached as 
a living document, subject 
to annual reviews. 
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Recommendation Actual Progress Next Steps

4. Establish an Indigenous 
crime prevention and 
diversion community 
funding program 
based on the AJA 
grant programs in 
Victoria to promote 
the development of 
regional and local 
responses to criminal 
justice-related issues, 
for example:

• Night Patrols;

• programs targeting 
‘at-risk’ Indigenous 
young people;

• Indigenous 
Offenders Support 
and Mentoring 
Programs.

N/A This recommendation is 
outstanding . 

5. Address the poor 
success rates of 
Indigenous persons in 
existing diversionary 
and alternative 
sentencing processes. 
Commit to more 
research in the reasons 
for differential rates of 
success in restorative 
justice processes and 
drug diversionary 
programs, which could 
include:

• lack of access to 
transport;

• family instability.

There has been some 
progress towards this 
recommendation. The 
2011-2012 ACT Budget 
provided $95,000 to 
assist in the purchasing 
of a vehicle to support 
transport associated with 
access to justice. 

Community consultations 
reveal there is an 
outstanding need for 
formal research into 
restorative justice 
processes. Furthermore, 
there is need for more 
flexible diversionary 
programs, which start at an 
early age. 

Representatives from 
Aboriginal organisations 
also state the eligibility to 
access restorative justice 
programs should be 
reduced to younger age 
groups. 
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Recommendation Actual Progress Next Steps

6. Increase the number of 
Indigenous liaison staff 
at the courts and within 
Legal Aid ACT.

Community organisations 
working in Aboriginal and/
or Torres Strait Islander 
justice are not aware of 
any Aboriginal and/or 
Torres Strait Islander liaison 
staff in the courts. There 
is a part-time Aboriginal 
and Torres Strait Islander 
Liaison Officer in Legal Aid. 

The recommendation to 
increase the number of 
Aboriginal and/or Torres 
Strait Islander liaison 
staff within the courts is 
outstanding. 

Furthermore, the possibility 
of extending the liaison 
position in Legal Aid ACT 
to a full time role should be 
explored. 

7. Expand the number 
of Indigenous Cultural 
Liaison Officers (ICLOs) 
in ACT Policing.

There are currently two 
ICLOs in ACT Policing. 

Expanding the numbers 
of ICLOs in ACT Policing 
should be further explored. 
In addition, all police 
officers within ACT Policing 
should undertake relevant 
cultural awareness training. 

8. Increase Indigenous 
involvement in 
Indigenous-police 
encounters, and 
support workers with 
counselling, training 
and support for dealing 
with such incidents (this 
might be through an 
expansion of the role 
of ICLOs or through a 
program based on the 
Aboriginal Community 
Justice.

There has been some 
progress towards this 
recommendation. The 
Aboriginal Justice Centre 
has a program where a 
person is able to have an 
Aboriginal or Torres Strait 
Islander person present 
during the interview 
process. 

Further investigation into 
increasing Aboriginal and/
or Torres Strait Islander 
involvement with police 
encounters is required. 
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Recommendation Actual Progress Next Steps

9. Revisit the Indigenous 
Recruitment and Career 
Strategy aimed at 
increasing the number 
of Indigenous staff 
in the Department of 
Justice and Community 
Safety, the Courts, the 
Police etc.

An Aboriginal and 
Torres Strait Islander 
Employment Strategy 
was released in 2011. The 
Strategy is intended to be 
applied across the ACT 
Government, including at 
the Directorate of Justice 
and Community Safety. 

There was limited data 
available on the uptake 
of the strategy and the 
impact it has had. We hope 
the document is used as a 
living document, which is 
continuously reviewed. 

10. Provide funding for 
an Indigenous specific 
early intervention 
program, involving 
community member in 
the support of young 
children in the ACT.

N/A This recommendation is 
outstanding .

11. Resource another 
Indigenous Community 
Facilitator working 
through the Koori 
preschools to service 
the south and central 
areas of the ACT.

N/A This recommendation is 
outstanding .

12. Establish an alternative 
education program 
for young people in 
years 10-12 and expand 
existing alternative 
education programs 
for Indigenous young 
people.

Currently, Gugan-Gulwan 
Aboriginal Youth Services 
and the Urana Centre 
provide alternative 
education programs for 
Aboriginal and/or Torres 
Strait Islander young 
people. 

There is a need to provide 
more targeted alternative 
education programs for 
young people in and 
exiting out of Bimberri. 

13. Commit greater and 
more consistent 
resources to mentoring 
programs, such as 
the former mechanic 
and spray painting 
workshops and men’s 
mentor programs.

N/A This recommendation is 
outstanding . 
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14. Expand the RJU to 
include adults (where 
the matter does not 
involve family violence 
or sexual assault). The 
RJ must continue to 
work with stakeholder 
groups, representing 
Indigenous people, 
women and victims of 
crime etc, to construct 
guidelines and policies 
for the next stage of the 
RJ program.

N/A This recommendation is 
outstanding .

15. Expand the Ngambra 
Circle Sentencing 
program to include 
young people.

 Achieved. As stated in the body 
of the report, while 
the Galambany Circle 
Sentencing has been 
extended to include young 
people, there is a need to 
provide post sentencing 
support to reduce the risk 
of recidivism. 

16. Develop clear policies 
relating to police 
cautioning (for example 
a requirement to 
caution all young 
people under certain 
age unless authorised 
by a supervisor to 
charge).

N/A This recommendation is 
outstanding . 
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17. Establish a cross-
sectoral and inter-
agency network of 
Indigenous workers 
in the sector and 
government to facilitate 
communication, 
community 
engagement and 
partnership building. 

There has been some 
progress towards this 
recommendation, for 
example through the ACT 
Public Service Indigenous 
Network.

Investigate more 
opportunities for 
partnership building. 

18. Expand drug 
rehabilitation 
sentencing options.

N/A N/A

19. Research and evaluate 
the feasibility of 
establishing a drug 
court in the ACT.

A drug court in the ACT 
has been established in the 
ACT and is in its trial phase. 

N/A

20. Develop community 
based alternatives to 
prison, specifically 
designed for 
Indigenous offenders, 
such as the Bush 
Rehabilitation Camp.

A Bush Healing Farm 
is in the process of 
development. It is 
anticipated the project will 
be completed in mid 2013. 

N/A

21. Expand community 
dispute resolution 
options for Indigenous 
people in the ACT. 
See for example the 
Victorian options of: 

• community 
mediation training;

• an Aboriginal 
Mediators Program; 
and

• improved 
organisation-based 
mediation referral 
services.

N/A This recommendation is 
outstanding .
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22. Support Indigenous 
people in their post-
release transition 
from prison to the 
community, through for 
example an Aboriginal 
pre- and post-release 
program and a greater 
number of transitional 
beds at the AMC.

N/A This recommendation is 
outstanding .

23. Release information 
on the range of 
services and programs 
that will be available 
to prisoners in the 
Bimberi Youth Justice 
Centre and the AMC, in 
particular Indigenous 
specific programs.

The Aboriginal and Torres 
Strait Islander Law and 
Justice Service Directory 
released in 2010, lists 
a number of services 
available, including for 
people involved in the 
justice system. 

Ensure the directory is 
regularly reviewed and 
updated. In addition, the 
possibility of developing 
a services directory 
specifically for people 
incarcerated at either 
Bimberri or the AMC should 
be looked into. 

24. Outline strategies for 
adequately resourcing 
community services 
to provide services 
in the AMC as well 
as to cope with the 
additional demand on 
their services created by 
the prison population 
and their families post-
release.

A report Working Together 
was released in December 
2010. The report, 
developed collaboratively 
by ACT Corrective Services 
and the ACT Aboriginal 
and Torres Strait Islander 
Working Group, contains a 
number of strategies. 

Implement the 
recommendations set forth 
in the Working Together 
report. 

25. Review corrective 
services policies 
around the conferral of 
authorised visitor status 
for the AMC, to facilitate 
peer to peer service 
delivery.

There is currently an 
Aboriginal woman 
appointed as the 
Indigenous Official Visitor 
to the AMC. 

Continue to support the 
role of the Indigenous 
Official Visitor. 
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26. Devise appropriate 
measures to evaluate 
policies and programs, 
including recidivism, 
but complemented by 
other factors including:

• employment levels;

• reductions in family 
violence;

• housing and stable 
accommodation;

• continuity in 
education or 
training.

Over the years, there have 
been a number of policies 
and strategies released 
to holistically reduce the 
underlying causes of 
imprisonment. 

Implement the 
recommendations laid 
out in a number of 
reports to holistically 
address disadvantage, 
in consultation with the 
Aboriginal and Torres 
Strait islander Elected 
Body (ATSIEB) and other 
organisations. 

27. The ACT Government 
investigate ways to 
ensure that restorative 
justice principles are 
applied in all aspects 
of the Alexander 
Maconochie Centre’s 
functioning and that 
the Restorative Justice 
Unit be authorised 
to provide post-
sentencing restorative 
justice conferencing.

N/A This recommendation is 
outstanding .
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