
Mr David Nicol 
Under Treasurer 
ACT Chief Ministers, Treasury and Economic Development Directorate 
GPO Box 158 
Canberra ACT 2600 
 

 
Dear Mr Nicol 
 
CHARITABLE TAX CONCESSIONS – PROPOSED LEGISLATIVE 
AMENDMENTS  
 
ACTCOSS appreciates the opportunity to provide input to development 
of legislation related to tax exemptions for charitable organisations that 
operate in the ACT.  Our initial consultations with members indicates 
significant further work is needed to ensure any changes to tax 
exemption status honours the contemporary definition of charitable 
purpose whilst also addressing risks to the consistency of access to tax 
concessions by those entities found to meet this definition of charitable 
purpose.  
 
Whilst ACTCOSS recognises the importance of prudently managing 
access to tax concessions in the ACT, it is critical that ACT Government 
administered tax concessions are applied in a way that promotes 
certainty for charitable purpose organisations, keeping requirements and 
definitions as simple and consistent as possible.   
 
ACTCOSS advises that if the ACT Government seeks to limit access to 
tax concessions, it should clarify those purposes that it does not deem in 
scope, rather than revert to the historical definition of charitable purpose. 
 
I have provided a brief commentary on some of the issues that should 
be taken into account as you develop both the policy intent and 
operational framework for more clearly defining eligibility for tax 
exemptions administered by the ACT Government. 
 
If you or your staff would like to discuss the issues raised in this letter 
please contact my Office Manager Lisa Howatson on ph: 62027200 or 
email: lisa@actcoss.org.au so she can assist with finding a mutually 
suitable time for us to meet.  
   
Yours sincerely 
 

 
 
Susan Helyar 
Director 
 
23 April 2015 

Cc Ms Kathy Goth Director, Economic and Financial Analysis Branch 
Chief Ministers, Treasury and Economic Development Directorate 
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Definition of Charitable Purpose 

Over the past 15 years, not for profit organisations have worked to find common ground 
with governments and other funders to agree a contemporary definition of charities and 
public benefit, cut red tape and reduce the compliance burden to organisations, promote 
continuous efficiency and quality improvement, and to establish an independent national 
regulatory body.   
 
A contemporary definition of charities and public benefit was legislated in the Charities Act 
2013 (the Act).  An independent national regulatory body, the Australian Charities and Nor 
for profit Commission (ACNC) was established in 2012 with the following objects: to 
maintain, protect and enhance public trust and confidence in the sector through increased 
accountability and transparency; support and sustain a robust, vibrant, independent and 
innovative not-for-profit sector and promote the reduction of unnecessary regulatory 
obligations on the sector.  
 
Provided below is the definition of charitable purpose in the Charities Act 2013.  ACTCOSS 
believes this definition should be used to determine what entities are in scope for access to 
tax concessions administered by the ACT Government: 
 
“charitable purpose” means any of the following: 
(a)  the purpose of advancing health; 
(b)  the purpose of advancing education; 
(c)  the purpose of advancing social or public welfare; 
(d)  the purpose of advancing religion; 
(e)  the purpose of advancing culture; 
(f)  the purpose of promoting reconciliation, mutual respect and tolerance between groups 
of individuals that are in Australia; 
(g)  the purpose of promoting or protecting human rights; 
(h)  the purpose of advancing the security or safety of Australia or the Australian public; 
(i)  the purpose of preventing or relieving the suffering of animals; 
(j)  the purpose of advancing the natural environment; 
(k)  any other purpose beneficial to the general public that may reasonably be regarded as 
analogous to, or within the spirit of, any of the purposes mentioned in paragraphs (a) to (j); 
 
ACTCOSS would support the ACT Government articulating clearly those purposes for 
which ACT taxation concessions would not be applied – such as promotion of interests 
represented by professional associations, industry bodies, political parties, unions and 
lobby groups.   
 
Impacts of changes to business models to broaden charitable organisation revenue 
bases on access to charitable status 
The ACT Government has explicitly directed organisations defined as charities to form 
philanthropic partnerships and adopt business models that generate income.  In fact the 
ACT Government has funded charities to access organisation development consulting 
services to adopt different business models that change and potentially expand their 
revenue base.   
 
ACTCOSS believes charitable organisations should not be penalised for broadening their 
revenue base in an effort to ensure their sustainability and decrease their reliance on 
government assistance.  ACTCOSS notes the source of revenue to an entity does not in 
and of itself change the purpose of that entity.  If the purpose for which the revenue is 
generated or raised continues to meet the definitions of “charitable purpose”, including 
“public benefit”, then the source of revenue should not be a consideration for charitable tax 
concessions offered by the ACT Government 
 



The work ACTCOSS members are able to do with funding sourced through other income 
streams is used to strengthen and/or expand activities that can be undertaken to fulfil 
charitable purposes. Any retained earnings from these activities are used to further the 
purpose of the organisation and provide public benefit. 
 
Any reduction to the tax concessions available for charities in the ACT would have a 
devastating impact on continuity of and growth in services to the local community. 
 
Concerns about different tax treatment of different components of an organisation or 
inconsistent treatment of like purposes in different organisations   
ACTCOSS members with colleagues in entities in other jurisdictions have noted changes to 
eligibility for tax concessions in these jurisdictions have led to legal advice that charity 
shops may not be eligible for the concession arrangements. It was stated to ACTCOSS that 
it is very odd that a government that is encouraging “social enterprises” and encouraging 
government departments to contract with these social enterprises, would then impose new 
taxes on them that would reduce their viability.  
 
It is still not clear whether advocacy will be fee for service under individualized funding 
arrangements (eg NDIS, Aged Care), but if so that will dramatically change business 
models for that part of an organisation’s work. 
 
One organization reported a tax agent providing advice that staff in a direct service delivery 
role in the organisation may be entitled to federal tax concessions (salary packaging 
arrangements etc.) because they directly alleviate poverty and hardship but staff involved in 
advocacy, administration or other non-direct roles in the same organization would not be 
eligible.  
 
Current use of tax exemptions for payroll tax, conveyance duty and general rates 
ACTCOSS members reported organisations with similar roles having different 
determinations of their eligibility for ACT tax concessions.  Organisations are hesitant to 
seek greater consistency in case it compromises existing arrangements within an agency or 
eligibility for other organisations that had been previously deemed eligible.  This concern is 
potentially compromising the credibility of tax concession arrangements.  More importantly, 
the organisations that are currently not accessing concessions that they are potentially 
eligible for are using funds to pay tax, instead of expanding their service offer to provide a 
public benefit in our community. 
 
I would welcome the opportunity to talk further with ACT Treasury regarding both the intent 
and operation of any changes to tax exemptions for charitable organisations.
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ATTACHMENT A 

Excerpts from Charities Act 2013 
advancing includes protecting, maintaining, supporting, researching and improving. 
charity means an entity: 
                     (a)  that is a not-for-profit entity; and 
                     (b)  all of the purposes of which are: 
                              (i)  charitable purposes (see Part 3) that are for the public benefit (see 
Division 2 of this Part); or 
                             (ii)  purposes that are incidental or ancillary to, and in furtherance or in 
aid of, purposes of the entity covered by subparagraph (i); and 
Note 1:    In determining the purposes of the entity, have regard to the entity’s governing 
rules, its activities and any other relevant matter. 
Note 2:    The requirement in subparagraph (b)(i) that a purpose be for the public benefit 
does not apply to certain entities (see section 10). 
                     (c)  none of the purposes of which are disqualifying purposes (see Division 3); 
and 
                     (d)  that is not an individual, a political party or a government entity. 
5. Certain purposes presumed to be for the public benefit 
In the absence of evidence to the contrary, a purpose that an entity has is presumed to 
satisfy the requirements of paragraphs 6(1)(a) and (b) (purposes for the public benefit), if 
the purpose is any of the following purposes: 
                     (a)  the purpose of preventing and relieving sickness, disease or human 
suffering; 
                     (b)  the purpose of advancing education; 
                     (c)  the purpose of relieving the poverty, distress or disadvantage of 
individuals or families; 
                     (d)  the purpose of caring for and supporting: 
                              (i)  the aged; or 
                             (ii)  individuals with disabilities; 
                     (e)  the purpose of advancing religion. 
Division 2—Purposes for the public benefit 
6  Purposes for the public benefit 
             (1)  A purpose that an entity has is for the public benefit if: 
                     (a)  the achievement of the purpose would be of public benefit; and 
                     (b)  the purpose is directed to a benefit that is available to the members of: 
                              (i)  the general public; or 
                             (ii)  a sufficient section of the general public. 
Achievement of purpose would be of public benefit 
             (2)  For the purposes of paragraph (1)(a), have regard to all relevant matters, 
including: 
                     (a)  benefits (whether tangible or intangible) (other than benefits that are not 
identifiable); and 
                     (b)  any possible, identifiable detriment from the achievement of the purpose 
to the members of: 
                              (i)  the general public; or 
                             (ii)  a section of the general public. 
Benefit is widely available 
             (3)  For the purposes of paragraph (1)(b), have regard to all relevant matters, 
including: 
                     (a)  any possible, identifiable benefit from the purpose that is available to any 
of the following entities that are not charities, but is not available to the members of the 
general public, or a sufficient section of the general public: 
                              (i)  the founders, owners, members, trustees, employees, officers or 
agents of, or donors to, the entity mentioned in subsection (1); 
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                             (ii)  the associates (within the meaning of section 318 of the Income Tax 
Assessment Act 1936) of the entities mentioned in subparagraph (i) of this paragraph; and 
                     (b)  the relationships between the entities to whose benefit the purpose is 
directed. 
             (4)  For the purposes of subparagraph (1)(b)(ii), in determining whether the section 
of the general public to whose benefit the purpose is directed is a sufficient section, have 
regard to all relevant matters, including comparing: 
                     (a)  the numerical size of that section of the general public; and 
                     (b)  the numerical size of the section of the general public to whom the 
purpose is relevant. 
8  Relief of necessitous circumstances 
                   Disregard the requirement in paragraph 6(1)(b) that a purpose be directed to a 
benefit that is available to the members of the general public, or of a sufficient section of the 
general public, if the purpose is the purpose of relieving the necessitous circumstances of 
one or more individuals who are in Australia. 
9  Purposes of entities that receive, hold or manage benefits that relate to native title 
etc. 
             (1)  This section applies to a purpose that an entity has if: 
                     (a)  the purpose is directed to the benefit of Indigenous individuals only; and 
                     (b)  the purpose is not for the public benefit under this Division (disregarding 
this section) only because of the relationships between the Indigenous individuals to whose 
benefit the purpose is directed. 
             (2)  The purpose is treated as being for the public benefit if the entity receives, 
holds or manages an amount, or non-cash benefit (within the meaning of the Income Tax 
Assessment Act 1997), that relates to: 
                     (a)  native title (within the meaning of the Native Title Act 1993); or 
                     (b)  traditional Indigenous rights of ownership, occupation, use or enjoyment of 
land. 
The public benefit test does not apply to 
Open and non-discriminatory self-help groups 
             (1)  Disregard the requirement in subparagraph (b)(i) of the definition of charity in 
section 5 that a purpose of an entity be for the public benefit, if: 
                     (a)  the entity is an association of individuals that has an open and 
non-discriminatory membership; and 
                     (b)  the entity is established for the purpose of assisting individuals affected by 
a particular disadvantage or discrimination, or by a need that is not being met; and 
                     (c)  the entity is made up of, and controlled by, individuals who are affected by 
the disadvantage, discrimination or need; and 
                     (d)  all of the entity’s criteria for membership relate to its purpose; and 
                     (e)  the entity’s membership is open to any individual who satisfies the criteria. 
Closed or contemplative religious orders 
             (2)  Disregard the requirement in subparagraph (b)(i) of the definition of charity in 
section 5 that a purpose of an entity be for the public benefit, if the entity is a closed or 
contemplative religious order that regularly undertakes prayerful intervention at the request 
of members of the general public. 
11  Disqualifying purpose 
                   In this Act: 
disqualifying purpose means: 
                     (a)  the purpose of engaging in, or promoting, activities that are unlawful or 
contrary to public policy; or 
Example: Public policy includes the rule of law, the constitutional system of government of 
the Commonwealth, the safety of the general public and national security. 
Note:       Activities are not contrary to public policy merely because they are contrary to 
government policy. 
                     (b)  the purpose of promoting or opposing a political party or a candidate for 
political office. 
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Example: Paragraph (b) does not apply to the purpose of distributing information, or 
advancing debate, about the policies of political parties or candidates for political office 
(such as by assessing, critiquing, comparing or ranking those policies). 
Note:          The purpose of promoting or opposing a change to any matter established by 
law, policy or practice in the Commonwealth, a State, a Territory or another country may be 
a charitable purpose (see paragraph (l) of the definition of charitable purpose in 
subsection 12(1)). 
12  Definition of charitable purpose 
             (1)  In any Act: 
charitable purpose means any of the following: 
                     (a)  the purpose of advancing health; 
                     (b)  the purpose of advancing education; 
                     (c)  the purpose of advancing social or public welfare; 
                     (d)  the purpose of advancing religion; 
                     (e)  the purpose of advancing culture; 
                      (f)  the purpose of promoting reconciliation, mutual respect and tolerance 
between groups of individuals that are in Australia; 
                     (g)  the purpose of promoting or protecting human rights; 
                     (h)  the purpose of advancing the security or safety of Australia or the 
Australian public; 
                      (i)  the purpose of preventing or relieving the suffering of animals; 
                      (j)  the purpose of advancing the natural environment; 
                     (k)  any other purpose beneficial to the general public that may reasonably be 
regarded as analogous to, or within the spirit of, any of the purposes mentioned in 
paragraphs (a) to (j); 
Note:       In the case of a purpose that was a charitable purpose before the commencement 
of this Act and to which the other paragraphs of this definition do not apply, see item 7 of 
Schedule 2 to the Charities (Consequential Amendments and Transitional Provisions) Act 
2013. 
                      (l)  the purpose of promoting or opposing a change to any matter established 
by law, policy or practice in the Commonwealth, a State, a Territory or another country, if: 
                              (i)  in the case of promoting a change—the change is in furtherance or in 
aid of one or more of the purposes mentioned in paragraphs (a) to (k); or 
                             (ii)  in the case of opposing a change—the change is in opposition to, or 
in hindrance of, one or more of the purposes mentioned in those paragraphs. 
            (2)  Paragraph (l) of the definition of charitable purpose in subsection (1) is the 
only paragraph of that definition that can apply to the purpose of promoting or opposing a 
change to any matter established by law, policy or practice in the Commonwealth, a State, 
a Territory or another country. 
             (3)  For the purposes of this section, it does not matter whether a purpose is 
directed to something in Australia or overseas. 
 
 
 
 


